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I. Introduction 

1. Santa Barbara Channelkeeper (Channelkeeper, SBCK, or Petitioner) hereby seeks from 

this Court a Declaratory Judgment pursuant to California Code of Civil Procedure section 1060 

declaring that the City of Buenaventura’s (Ventura or City) use of Reach 4 of the Ventura River (River) 

from April through October is unreasonable in violation of Article X, section 2 of the California 

Constitution. 

2. Channelkeeper also petitions this Court for a Writ of Mandate pursuant to California 

Code of Civil Procedure section 1085:  

a. Compelling the State Water Resources Control State Board (State Board or SWRCB) 

to perform its mandatory duties to prevent unreasonable use of the State’s waters by conducting an 

analysis of Ventura’s pumping and diversion of water from Reach 4 of the River based on existing 

conditions in the River, which have changed since Ventura began its use of the River, and to consider 

impacts to public trust resources resulting from Ventura’s use of Reach 4, as required by Article X, 

section 2 of the California Constitution and section 275 of the Water Code,  

b. Compelling the State Board to perform its mandatory duties to consider impacts to 

public trust resources by conducting an analysis of Ventura’s pumping and diversion of water from 

Reach 4 of the River based on existing conditions in the River, which have changed since Ventura began 

its use of the River, as required by the Public Trust Doctrine; and/or 

c. Enjoining the State Board from further abuse of discretion in failing to conduct an 

analysis of the reasonableness of Ventura’s use of the River and in failing to conduct an analysis of the 

impacts to public trust resources resulting from Ventura’s use of the River, as required by Article X, 

section 2 of the California Constitution, section 275 of the Water Code, and the Public Trust Doctrine. 

II. The Parties 

A. Santa Barbara Channelkeeper 

3. Channelkeeper is a non-profit public benefit corporation organized under the laws of the 

State of California and headquartered in Santa Barbara, California. 

4. Channelkeeper’s office is located at 714 Bond Avenue, Santa Barbara, California 93103. 

5. Channelkeeper’s mission is to protect and restore the Santa Barbara Channel and its 
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tributaries for the benefit of its ecosystems and the surrounding human communities. Channelkeeper 

accomplishes its mission through science-based advocacy, education, field work, and enforcement of 

environmental laws. Because the Ventura River is one of the largest rivers that empties into the Santa 

Barbara Channel, it is a major focus of SBCK’s work.  

6. SBCK has served as a lead advocate, community organizer, educator, scientist, and 

monitor in the Ventura River watershed for 18 years. Via the “Ventura River Stream Team” citizen 

water quality monitoring program, Channelkeeper has trained and engaged 650 volunteers and collected 

17 years of scientifically sound data characterizing water quality in the Ventura River and its tributaries. 

This data has been used extensively by various agencies to guide their pollution prevention and clean-up 

programs. In addition to this monitoring effort, SBCK has also served as the lead environmental 

advocate on a variety of priority issues throughout the watershed for many years. Channelkeeper and its 

members have surveyed nearly every mile of the Ventura River and its major tributaries, identifying and 

mapping water quality and habitat impairments. Channelkeeper served as the primary (and in many 

cases sole) stakeholder representing environmental interests in critical and technically complex 

environmental regulatory processes such as the Total Maximum Daily Loads (TMDL) for the Ventura 

River’s impairments. 

7. Thus, the interests of SBCK and its members have been, are being, and will continue to 

be adversely affected by the ongoing controversy between SBCK and Ventura and the State Board’s 

failure to comply with the requirements of Constitution, the Water Code, and the Public Trust Doctrine 

described herein. The relief sought herein will redress the harms to SBCK caused by SBCK’s 

controversy with Ventura and the State Board’s failures to act. Continuing commission of the omissions 

alleged herein will irreparably harm SBCK’s members, for which harm they have no plain, speedy or 

adequate remedy at law. 

B. The State Board  

8. The State Board is now, and at all times mentioned in this complaint and petition has 

been, a state agency under the laws of the State of California. See Water Code § 174 et seq. 

9. The State Board is directly responsible for carrying out the Constitutional and statutory 

mandates to prevent the unreasonable use of California’s waters. See Water Code §§ 174, 179, 275, and 
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1050.  

10. The State Board is directly responsible for administering public trust resources on behalf 

of the people of the State. See Water Code § 1120. 

C. The City of Ventura  

11. Ventura is now, and at all times mentioned in this complaint and petition has been, a 

municipal corporation situated in the County of Ventura of the State of California. See Ventura Mun. 

Code § 100.  

12. In 2011, Ventura formed a new city department, Ventura Water, which is responsible for 

managing Ventura’s water supply, stormwater, and wastewater.  

13. Ventura is obligated to make only reasonable and beneficial use of the waters of the 

State. See Cal. Const., art. X, § 2.  

III. Authenticity of Exhibits Attached 

14. The documents accompanying this first amended complaint and petition are true and 

correct copies of the original documents, and were obtained in the manner described in the Supplemental 

Declaration of Daniel Cooper in support of Channelkeeper’s First Amended Complaint for Declaratory 

Relief and Verified Petition for Writ of Mandate (Supp. Cooper Dec.), which is filed concurrently 

herewith. Channelkeeper has consecutively numbered accompanying documents, and the exhibit 

citations herein refer to those consecutive page numbers.  

15. The documents attached to the Supplemental Cooper Declaration are incorporated herein 

by reference as though fully set forth in this first amended complaint and petition. 

IV. Jurisdiction and Venue  

16. This Court has jurisdiction over this action pursuant to Code of Civil Procedure section 

1060.  

17. This Court has jurisdiction over this action pursuant to Code of Civil Procedure section 

1085. Elmore v. Imperial Irrigation Dist. (1984) 159 Cal.App.3d 185, 192-93 (“The doctrine of 

exhaustion of administrative remedies is inapplicable in water cases. … The exhaustion of 

administrative remedies is not a prerequisite to the filing of a mandamus petition in water cases, nor 

does failure to exhaust preclude the court from exercising its concurrent original jurisdiction.”) (citing 
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National Audubon Society v. Superior Court (1983) 33 Cal.3d 419, 449); see also Supp. Cooper Dec., 

Ex. A (State Board’s Scott River Brief) at 6:19-20 (“The State [] Board and the courts have concurrent 

jurisdiction to apply the public trust doctrine.”) (citing National Audubon Society, 33 Cal.3d at 449-451). 

18. Venue is proper in this Court pursuant Code of Civil Procedure sections 395 and 401, as 

defendant State Board is a resident of Sacramento County and the Attorney General maintains an office 

in San Francisco County. 

19. In 1998, the United States Environmental Protection Agency (EPA) approved 

California’s list of impaired water bodies identified pursuant to section 303(d) (303(d) List) of the 

Federal Water Pollution Control Act (Clean Water Act), 33 U.S.C. § 1313(d), which first listed Reaches 

3 and 4 of the Ventura River as impaired for pumping and diversion. On October 11, 2011, the EPA 

approved the State Board’s triennial review and update to the 303(d) List, which maintained the 

pumping and diversion impairments for Reaches 3 and 4 of the Ventura River. On June 28, 2013, EPA 

approved the TMDL for algae, nutrients, and eutrophic conditions in the Ventura River (Ventura River 

TMDL). Under Code of Civil Procedure section 338(a), this action is properly before this Court, as it is 

filed not later than three years from the date EPA approved the State Board’s updated 303(d) List and/or 

from the date EPA approved the Ventura River TMDL, or from the State Board’s ongoing, indivisible 

course of conduct occurring since Reaches 3 and 4 of the Ventura River were first included on 

California’s 303(d) List as impaired for pumping and diversion in 1998.  

V. Regulatory Background 

A. Water Rights in California 

20. All water within the State of California is the property of the people of the State, but the 

right to the use of water may be acquired by appropriation in the manner provided by law. Water Code 

§§	102, 1201. 

21. California operates under a dual system of surface water rights that recognizes both 

riparian rights and appropriation rights. Joslin v. Marin Mun. Water Dist. (1967) 67 Cal.2d 132, 136-37 

(providing review of development of California water law); see also United States v. State Water Res. 

Control Bd. (1986) 182 Cal.App.3d 82, 101.  

22. Riparian rights confer upon a landowner the right to divert the water flowing by the land 
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for use on the land, without regard to the priority in time. U.S. v. SWRCB, 182 Cal.App.3d at 101.  

23. In times of water shortage, riparian rights are paramount to appropriation rights. U.S. v. 

SWRCB, 182 Cal.App.3d at 104-105. 

24. Appropriation rights confer upon the user who actually diverts and uses water the right to 

do so. U.S. v. SWRCB, 182 Cal.App.3d at 101-102. Appropriators are not required to own land 

contiguous to the watercourse or make use of the diverted water on the adjacent land, but appropriation 

rights are subordinate to riparian rights and as between appropriators, the rule of priority is “first in time, 

first in right.” Id. at 102. 

25. The Water Commission Act of 1913 at Water Code, Division 2, section 1000 et seq. 

establishes the regulatory framework governing appropriation rights, including permitting and licensing 

requirements. Appropriation rights acquired prior to enactment of the Water Commission Act (pre-1914 

appropriation rights) are not subject to the Act’s permit and licensing requirements. Water Code 

§§ 1006, 1202(b); see also Cal. Farm Bureau Fed’n v. State Water Res. Control Bd. (2011) 51 Cal.4th 

421, 428-29; State Water Res. Control Bd. Cases (2006) 136 Cal.App.4th 674, 741-42. 

26. California law also recognizes the right to the use of groundwater either as an overlying 

user or an appropriator. City of Barstow v. Mojave Water Agency (2000) 23 Cal.4th 1224, 1240-41. 

Overlying groundwater users are analogous to riparian users, i.e., overlying groundwater users have the 

right to use the water beneath their land by virtue of their ownership of the land and must use the water 

on the overlying property. City of Barstow, 23 Cal.4th at 1240. Groundwater appropriators are subject to 

the “first in time, first in right” rule of priority and their use of the appropriated groundwater is not 

restricted to the overlying land. City of Barstow, 23 Cal.4th at 1241.  

27. In times of water shortage, overlying groundwater rights are paramount to appropriation 

rights, either surface water appropriations or ground water appropriations. City of Pasadena v. City of 

Alhambra (1949) 33 Cal.2d 908, 926. 

28. The Water Commission Act’s permit and licensing requirements do not regulate the use 

of groundwater whether overlying or appropriative. City of Pasadena, 33 Cal.2d at 933-34.  

29. Groundwater users in Ventura County are, however, required to report the volume of 

water used pursuant to an overlying or appropriation right to the State Board. Water Code §§ 4999, et 
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seq.  

B. Beneficial Uses of State Waters 

30. All waters of the State must be put to beneficial use. See Cal. Const., art. X, § 2; see also 

Water Code §§ 1201, 1240. 

31. Several provisions of California law define beneficial uses and beneficial use categories 

to be applied to the State’s waters. Pursuant to these provisions categories of beneficial uses include: 

(1) Aquaculture, raising fish or other aquatic organisms not for release to other waters; (2) Domestic, 

water used by homes, resorts, or campgrounds, including water for household animals, lawns, and 

shrubs; (3) Fire Protection, water to extinguish fires; (4) Fish and Wildlife, enhancement of fish and 

wildlife resources, including raising fish or other organisms for scientific study or release to other waters 

of the state; (5) Frost Protection, sprinkling to protect crops from frost damage; (6) Heat Control, 

sprinkling to protect crops from heat; (7) Industrial Use, water needs of commerce, trade, or industry; 

(8) Irrigation, agricultural water needs; (9) Mining, Hydraulicking, drilling and concentrator table use; 

(10) Municipal, city and town water supplies; (11) Power, generating hydroelectric and 

hydromechanical power; (12) Recreation, boating, swimming, and fishing; (13) Stock watering, 

Commercial livestock water needs; and (14) Water Quality Control, protecting and improving waters 

that are put to beneficial use. See Water Code §§ 100, 106, 1004, 1005.1, 1005.2, 1005.4, 1010, 1011, 

1011.5, 1012, 1017, 1242, 1242.5, 1243, 1243.5, and 13050(f). 

32. Under California law, each regional board is required to formulate and adopt “water 

quality control plans,” commonly known as “Basin Plans,” for all hydrologic areas within their region. 

Water Code § 13240. A Basin Plan “consists of a designation or establishment for the waters within a 

specified area” of all of the following: “(1) Beneficial uses to be protected; (2) Water quality objectives; 

[and] (3) A program of implementation needed for achieving water quality objectives.” Water Code 

§ 13050(j).  

33. Water quality objectives are numeric or narrative water quality standards that must be 

attained or maintained in order to protect the designated beneficial uses of a water body. See 33 U.S.C. 

§§ 1312, 1313(a). 

34. Under the Clean Water Act, when effluent limitations are insufficient to ensure 
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compliance with water quality objectives and a water body can no longer be put to its designated 

beneficial uses, that water body’s beneficial uses are impaired and the State must place that water body 

on the list of impaired waters. 33 U.S.C. § 1313(d)(1). The State must also develop a TMDL for the 

pollutant(s) impairing the water body. 33 U.S.C. § 1313(d)(1). The State must submit its list of impaired 

water bodies, pollutants causing impairments, and a priority ranking including water bodies targeted for 

TMDL development to the EPA for review and approval every two years. 40 C.F.R. § 130.7(d). 

35. TMDLs can be developed by the EPA or the state. 33 U.S.C. 1313(d); 40 C.F.R. § 130.7. 

Each TMDL must be “established at a level necessary to implement the applicable water quality 

standards.” 33 U.S.C. § 1313(d)(1)(C); 40 C.F.R. § 130.2(i). Each TMDL must include the individual 

waste load allocations (WLAs) for point sources discharging into the water body, as well as load 

allocations for non-point sources and natural background sources. 33 U.S.C. § 1313(d)(1)(C); 40 C.F.R. 

§ 130.2(i). WLAs are “[t]he portion of a receiving water’s loading capacity that is allocated to one of its 

existing or future point sources of pollution. WLAs constitute a type of water quality-based effluent 

limitation.” 40 C.F.R. § 130.2(h). 

C. The Reasonable Use Doctrine  

36. In addition to the requirement that all water be put to beneficial use, all water rights in 

California are constrained by the “rule of reasonableness,” which has been preserved in the state 

Constitution since 1928. See, e.g., Light v. State Water Res. Control Bd. (2014) 2014 Cal.App.LEXIS 

523, at *17 (citing Cal. Const., art. X, § 2). This constitutional requirement is “generally construed as 

applying a rule of reasonable use ‘to all water rights enjoyed or asserted in this state, whether the same 

be grounded on the riparian right or the right, analogous to the riparian right, of the overlying land 

owner, or the percolating water right, or the appropriative right.’” Joslin, 67 Cal.2d at 138 (quoting 

Peabody v. City of Vallejo (1935) 2 Cal.2d 351, 383).  

37. Specifically, article X, section 2 of the California Constitution states: 

It is hereby declared that because of the conditions prevailing in this State the general 

welfare requires that the water resources of the State be put to beneficial use to the fullest 

extent of which they are capable, and that the waste or unreasonable use or 
unreasonable method of use of water be prevented, and that the conservation of such 

waters is to be exercised with a view to the reasonable and beneficial use thereof in the 

interest of the people and for the public welfare. The right to water or to the use or 
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flow of water in or from any natural stream or water course in this State is and shall 
be limited to such water as shall be reasonably required for the beneficial use to be 
served, and such right does not and shall not extend to the waste or unreasonable 
use or unreasonable method of use or unreasonable method of diversion of water. 
Riparian rights in a stream or water course attach to, but to no more than so much of the 

flow thereof as may be required or used consistently with this section, for the purposes 

for which such lands are, or may be made adaptable, in view of such reasonable and 

beneficial uses; provided, however, that nothing herein contained shall be construed as 

depriving any riparian owner of the reasonable use of water of the stream to which the 

owner’s land is riparian under reasonable methods of diversion and use, or as depriving 

any appropriator of water to which the appropriator is lawfully entitled. This section 
shall be self-executing, and the Legislature may also enact laws in the furtherance of the 

policy in this section contained. 

(emphasis added). The rule of reasonableness, i.e., the reasonable use doctrine, is the overriding 

principle governing the use of water in California. See Peabody, 2 Cal.2d at 367-68.  

38.  The constitutional mandate that unreasonable use and waste of the State’s waters be 

prevented is also codified at sections 100, 101, and 106.5 of the Water Code.  

39. What constitutes an unreasonable use of water is determined on a case-by-case basis 

depending on the totality of circumstances. See Peabody, 2 Cal.2d at 368; see also Joslin, 67 Cal.2d at 

139; Imperial Irrigation Dist. v. State Water Res. Control Bd. (1986) 186 Cal.App.3d 1160, 1165. 

“What may be a reasonable beneficial use, where water is present in excess of all needs, would not be a 

reasonable beneficial use in an area of great scarcity and great need.” Tulare Irrigation Dist. v. Lindsay-

Strathmore Dist. (1935) 3 Cal.2d 489, 567.  

40. Conformity of a use, method of use, or method of diversion of water with local custom 

shall not be determinative of its reasonableness, but is considered as one factor to be weighed in 

determining the reasonableness of the use, method of use, or method of diversion within the meaning of 

Article X of the California Constitution. Water Code § 100.5. 

41. “Impacts on public trust uses are a relevant consideration in determining whether a 

diversion is unreasonable.” Supp. Cooper Dec., Ex. A (State Board’s Scott River Brief) at 15:8-12.  

42. In issuing regulations to prevent unreasonable use of a water body segment, the State 

Board stated: “The premise underlying the proposed Regulation is that a diversion of water that is 

harmful to salmonids is an unreasonable use of water if the diversion can be managed to avoid the 

harm.” Supp. Cooper Dec., Ex. B (State Board’s Notice of Preparation and Public Scoping Meeting on 
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Russian River Frost Regulation) at 26. 

43. The reasonableness of a use of water changes over time. “What is a beneficial use at one 

time may, because of changed conditions, become a waste of water at a later time.” Tulare Irrigation 

Dist., 3 Cal.2d at 576. Further, the reasonableness of a use of water “cannot be resolved in vacuo 

isolated from statewide considerations of transcendent importance. Paramount among these [is] the ever 

increasing need for the conservation of water in this state, an inescapable reality of life quite apart from 

its express recognition in the 1928 amendment.” Joslin, 67 Cal.2d at 140.  

44. The California Supreme Court has found the unreasonableness of a specific use of water 

to be self-evident as a matter of law. Light, 2014 Cal.App.LEXIS at *19-20 (citing Tulare Irrigation 

Dist., 3 Cal.2d at 568; Joslin, 67 Cal.2d at 141 (holding that the use of waters to expose and carry and 

deposit sand, gravel, and rock was “as a matter of law unreasonable within the meaning of the 

constitutional amendment”)).   

45. A water user cannot acquire a vested right to the unreasonable use of water. See, e.g., 

Joslin, 67 Cal.2d at 145. 

46. A water right holder’s water use is properly involuntarily curtailed based on the 

unreasonableness of the use. See, e.g., Joslin, 67 Cal.2d at 140-41; see also Gray, The Modern Era in 

California Water Law (1994) 45 Hastings L.J. 249, 253-72.  

47. “When the supply of water in a particular stream system is insufficient to satisfy all 

beneficial uses, water rights users must curtail their use.” Light, 2014 Cal.App.LEXIS at *39. While “it 

is ordinarily the function of the rule of priority to determine the degree to which any particular use must 

be curtailed, the [State] Board has the ultimate authority to allocate water in a manner inconsistent with 

the rule of priority, when doing so is necessary to prevent the unreasonable use of water.” Id. at 39-40 

(citing El Dorado Irrigation Dist. v. St. Water Res. Control Board (2006) 142 Cal.App.4th 937, 966).  

48. A dispute as to the reasonableness of a use of water concerning competing beneficial uses 

does not implicate the rule of priority. See Light, 2014 Cal.App.LEXIS at 40-41. 

D. The Public Trust Doctrine 

49. The public trust doctrine provides that “the sovereign owns ‘all of its navigable 

waterways and the lands lying beneath them as trustee of a public trust for the benefit of the people.’” 
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National Audubon Society, 33 Cal.3d at 434 (internal citations omitted).  

50. It is well settled in the United States generally and in California that the public trust is not 

limited by the reach of the tides, but encompasses all navigable lakes and streams. National Audubon 

Society, 33 Cal.3d at 435.  

51. Public trust resources traditionally included navigation, commerce and fishing. National 

Audubon Society, 33 Cal.3d at 434. The public trust doctrine now also encompasses the preservation of 

lands adjacent to navigable waters in their natural state “so that they may serve as ecological units for 

scientific study, as open space, and as environments which provide food and habitat for birds and marine 

life, and which favorably affect the scenery and climate of the area.” National Audubon Society, 33 

Cal.3d at 434-35. Such preservation is recognized as “one of the most important public uses of the 

tidelands.” National Audubon Society, 33 Cal.3d at 434.  

52. “The public trust doctrine also applies to activities that harm fish in all waters within the 

state.” Supp. Cooper Dec., Ex. A (State Board’s Scott River Brief) at 6:13-19 (citing cases). 

53.  “The public trust doctrine, as recognized and developed in California decisions, protects 

navigable waters from harm caused by diversion of nonnavigable tributaries.” National Audubon 

Society, 33 Cal.3d at 437 (footnotes omitted). This includes groundwater hydrologically connected to 

navigable surface waters. National Audubon Society, 33 Cal.3d at 436-37. 

54. “In administering the trust the state is not burdened with an outmoded classification 

favoring one mode of utilization over another.” National Audubon Society, 33 Cal.3d at 436. “The state 

as sovereign retains continuing supervisory control over its navigable waters and the lands beneath those 

waters. This principle, fundamental to the concept of the public trust, applies to rights in flowing waters 

as well as to the rights in tidelands and lakeshores; it prevents any party from acquiring a vested right to 

appropriate water in a manner harmful to the interests protected by the public trust.” Id. at 445. 

55. “To further the protection of public trust uses, the public trust doctrine limits conduct 

affecting those uses,” including groundwater extraction impacting public trust uses. Supp. Cooper Dec., 

Ex. A (State Board’s Scott River Brief) at 6:20-25. 

/// 

/// 
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E. The State Board Has Mandatory Duties to Prevent Unreasonable Use and to Consider 
Public Trust Resources in Regulating the Use of the State’s Waters  

56. Article X, section 2 of the California Constitution is self-executing and imposes a 

mandatory duty on the State Board to prevent unreasonable use, among other obligations. See Envt’l 

Defense Fund v. East Bay Mun. Utility Dist. (1980) 26 Cal.3d 183, 195 (“the [State Board’s] duties and 

responsibilities over appropriative rights include insuring that they meet the mandate of article X, 

section 2”); see also City of Barstow, 23 Cal.4th at 1236; Elmore, 159 Cal.App.3d at 193-97; see also 

Supp. Cooper Dec., Ex. A (State Board’s Scott River Brief) at 14:15-15:4.  

57. The mandatory duty imposed by Article X, section 2 is ongoing. City of Barstow, 23 

Cal.4th at 1243. 

58. Provisions of the Water Code also impose upon the State Board a mandatory, affirmative 

duty to prevent unreasonable use of the State’s waters, such as uses resulting in harm to trust resources. 

Specifically, section 275 of the Water Code states: “The department and board shall take all appropriate 

proceedings or actions before executive, legislative, or judicial agencies to prevent waste, unreasonable 

use, unreasonable method of use, or unreasonable method of diversion of water in this state.”  

59. Consistent with the duty under section 275, section 104 of the Water Code states: “The 

people of the State of California have a paramount interest in the use of all the water of the State and the 

State determines what water of the State, surface or groundwater, can be converted to public use or 

controlled for public protection.” 

60. The State Board has interpreted section 275 as imposing a mandatory duty: “Water Code 

section 275 directs the State Water Board to ‘take all appropriate proceedings or actions before 

executive, legislative, or judicial agencies . . .’ to enforce the constitutional and statutory prohibition 

against waste, unreasonable use, unreasonable method of use, or unreasonable method of diversion, 

commonly referred to as the reasonable use doctrine.” Supp. Cooper Dec., Ex. B (State Board’s Notice 

of Preparation and Public Scoping Meeting on Russian River Frost Regulation) at 26; see also Supp. 

Cooper Dec., Ex. A (State Board’s Scott River Brief) at 14:3-8. 

61. Part of the State Board’s mandatory duty to prevent unreasonable use includes 

considering impacts to public trust resources caused by water use. National Audubon Society, 33 Cal.3d 
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at 446; see also Supp. Cooper Dec., Ex. A (State Board’s Scott River Brief) at 14:3-15:16 (explaining 

that to carry out its duty under Water Code section 275, the State Board applies the public trust doctrine, 

among other considerations). 

62. The State Board’s mandatory duties prescribed by article X, section 2 and section 275, 

which include carrying out its obligations under the Public Trust Doctrine, apply to all types of water 

rights, including riparian, pre-1914, and groundwater appropriation rights. Envt’l Defense Fund, 26 

Cal.3d at 194-95, 198; see also Supp. Cooper Dec., Ex. B (State Board’s Notice of Preparation and 

Public Scoping Meeting on Russian River Frost Regulation) at 26-27; Supp. Cooper Dec., Ex. C at 48-

50 (explaining that the State Board’s regulation applies to interconnected groundwater).  

63. The State has a duty to exercise continued supervision over trust resources. National 

Audubon Society, 33 Cal.3d at 437-440. As applied to a water user’s right to use water of the State, the 

State Board “has an affirmative duty to take the public trust into account in the planning and allocation 

of water resources, and to protect public trust uses whenever feasible.” National Audubon Society, 33 

Cal.3d at 446.  

64. The continuing, affirmative duty to take impacts on public trust resources from use of the 

State’s waters into account applies to all types of water rights. National Audubon Society, 33 Cal.3d at 

445. This is especially true when an appropriation of water has never been reviewed for its impact on 

public trust resources. Id. at 446.      

65. The State may not abdicate its public trust duties. National Audubon Society, 33 Cal.3d at 

437-38. 

VI. Facts and Procedural Background 

A. The Ventura River Watershed  

66. As described in the Ventura River TMDL, the Ventura River Watershed is located in the 

northwestern portion of Ventura County with a small portion in the southeastern portion of Santa 

Barbara County. Supp. Cooper Dec., Ex. D (EPA Draft TMDL) at 94. The watershed drains a fan-

shaped area of about 220 square miles with an elevation from 6,000 feet to sea level. Id. 

67. The River has several major tributaries, including Matilija Creek, North Fork Matilija 

Creek, San Antonio Creek, Coyote Creek, and Cañada Larga. Supp. Cooper Dec., Ex. D (EPA Draft 
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TMDL) at 94. 

68. The cities of Ojai and Ventura are the largest urban areas in the watershed and the 

communities of Casitas Springs, Foster Park, Oak View, Valley Vista, Mira Monte, Meiners Oaks, 

Upper Ojai, and Live Oak Acres are within the unincorporated Ventura County. Supp. Cooper Dec., Ex. 

D (EPA Draft TMDL) at 98. 

69. The Ventura River consists of five reaches, which, upstream from the Pacific Ocean, are: 

Reach 1 (Ventura River Estuary to Main Street), Reach 2 (Main Street to Weldon Canyon), Reach 3 

(Weldon Canyon to Casitas Vista Road), Reach 4 (Casitas Vista Road to Camino Cielo Road), and 

Reach 5 (above  Camino Cielo Road). Supp. Cooper Dec., Ex. D (EPA Draft TMDL) at 101-102; Supp. 

Cooper Dec., Ex. E (Basin Plan) at 195.   

70. The Upper Ventura River Basin underlies Reach 4, stretching from Camino Cielo Road 

to Foster Park at Casitas Vista Road. 

71. The Upper Ventura River Basin’s maximum capacity is 35,118 acre-feet of water per 

year. Supp. Cooper Dec. Ex. V (City of Ventura Water Claim vs. Realistic and Comparable Metrics) at 

1060. 

72. There are two major dams, Matilija and Casitas; a river diversion, Robles Diversion 

Facility; and a subsurface diversion, Foster Park Subsurface Diversion, on the River. Supp. Cooper Dec., 

Ex. D (EPA Draft TMDL) at 101. 

73. Flow in the Ventura River varies seasonally due to a Mediterranean climate pattern of 

wet cool winters from November through March and dry warm summers from April through October. 

Supp. Cooper Dec., Ex. D (EPA Draft TMDL) at 98. High flows predominate during the rainy season, 

starting in winter through early spring. Id. 

74. As shown in the Ventura River TMDL, between October 2000 and October 2008 peak 

flows in the Foster Park vicinity, i.e., Reaches 3 and 4, occurred after winter storm events and the flows 

declined to very low levels, less than 1 cubic foot per second (cfs), during the summer dry season. Supp. 

Cooper Dec., Ex. D (EPA Draft TMDL) at 99. This dry pattern was mitigated in the lower Ventura 

River, Reaches 1 and 2, by effluent from the Ojai Valley Waste Water Treatment Plant, which 

constitutes a majority or, at times, all of the flow in this section of the river during summer and fall of 
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dry years. Id.  

75. In addition to natural variations in flow, based on annual rainfall, flow regimes in the 

Ventura River have been altered to support water supply and allow for municipal development, 

including by the City. Supp. Cooper Dec., Ex. D (EPA Draft TMDL) at 99; Supp. Cooper Dec., Ex. F 

(Historical Ecology of the Ventura River) at 204, 274-75, 280.  

76. Flow in any particular reach of the River is additionally affected by the status of the 

underlying groundwater basin (whether full, filling, or emptying), the occurrence of natural recharge 

areas where surface flows will disappear at times, flow between groundwater basins, and the amount of 

surface or groundwater withdrawals for municipal, domestic, or agricultural uses. Supp. Cooper Dec., 

Ex. D (EPA Draft TMDL) at 100.  

77. According to the National Marine Fisheries Service (NMFS), flows in the Ventura River 

are naturally perennial, due to the geology of the bedrock formation beneath the river facilitating 

groundwater from the aquifer to rise, and partially because of the Foster Park subsurface dam. Supp. 

Cooper Dec., Ex. G (Draft Biological Opinion) at 355. 

78. The flow in the river is disrupted at Foster Park (which overlies the Upper Ventura River 

Groundwater Basin) due to subsurface diversions and groundwater extraction. Supp. Cooper Dec., Ex. D 

(EPA Draft TMDL) at 100. 

79. The City of Ventura’s water production facilities are located at Foster Park, the southern 

and down-gradient terminus of the Upper Ventura River Basin. Supp. Cooper Dec., Ex. D (EPA Draft 

TMDL) at 100, 102; see also Supp. Cooper Dec., Ex. W (Ventura River Watershed Plan) at 1076-1078.  

80. There is a high degree of hydraulic connectivity between the groundwater and surface 

hydrology in the Foster Park area. Supp. Cooper Dec., Ex. G (Draft Biological Opinion) at 356. Due to 

this connectivity a 1-to-1 relationship between groundwater withdrawals in Foster Park and River 

surface flows in Reaches 3 and 4 has been assumed. Id. at 356, 363. 

B. Southern California Steelhead Trout and Other Endangered Species in the Ventura 
River Watershed  

81. The Ventura River watershed is home to at least 11 endangered or threatened species, 

including southern California steelhead trout, arroyo toad, California least tern, California red-legged 
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frog, Foothill yellow-legged frog, Least Bell’s vireo, southwestern willow flycatcher, and western 

snowy plover. See U.S. Fish & Wildlife Service, Listing and Occurrence for California available at: 

http://ecos.fws.gov/tess_public/pub/stateListingAndOccurrenceIndividual.jsp?state=CA&s8fid=112761

032792&s8fid=112762573902, last visited August 18, 2014; see also Cal. Dept. of Fish and Wildlife, 

Endangered and Threatened Species List available at: 

http://www.dfg.ca.gov/biogeodata/cnddb/pdfs/TEAnimals.pdf, last visited August 18, 2014.   

82. Before dams were constructed in the Ventura River Watershed, during normal to wet 

years the steelhead run was estimated at 4,000-5,000 individuals. Supp. Cooper Dec., Ex. D (EPA Draft 

TMDL) at 100.  

83. Following the construction of Matilija Dam (located upstream of Reach 3), which cut off 

access to about half of the prime spawning habitat, and coincident with a drought in the late 1940s, 

steelhead runs dropped to about 2,000-2,500 individuals. Supp. Cooper Dec., Ex. D (EPA Draft TMDL) 

at 101. 

84. By the 1990s there had been a 96% decline in the steelhead population in the Ventura 

River, prompting its listing as an endangered species in 1997. Supp. Cooper Dec., Ex. G (Draft 

Biological Opinion) at 352; see also Supp. Cooper Dec., Ex. H (Southern California Steelhead Recovery 

Plan) at 437 (describing declines in steelhead run sizes of 90% or more).   

85. During dry years, juvenile fish unable to transit back downstream to the ocean due to low 

flows must survive in pools in the mainstem, i.e., Reaches 3 and 4. Supp. Cooper Dec., Ex. D (EPA 

Draft TMDL) at 101. 

86. The fish are subjected to elevated temperatures, endure competition with other fish for a 

decreasing food supply, and are exposed to predators. Supp. Cooper Dec., Ex. D (EPA Draft TMDL) at 

101. 

87. The Ventura River (including Reaches 3 and 4), Ventura River Estuary, San Antonio 

Creek, Cañada Larga, Matilija Creek and North Fork Matilija Creek, among other tributaries, have been 

designated as critical habitat for the remaining population of the southern California Steelhead, which is 

estimated at less than 500 spawning adults. Supp. Cooper Dec., Ex. D (EPA Draft TMDL) at 104; Supp. 

Cooper Dec., Ex. G (Draft Biological Opinion) at 354.  
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88. Reaches 3 and 4 of the Ventura River are occupied by steelhead and are rated as having 

high conservation value. Supp. Cooper Dec., Ex. G (Draft Biological Opinion) at 355-56. These reaches 

of the River provide spawning and rearing habitat and serve as a migratory corridor for steelhead to 

upstream reaches. Id. at 356-57. 

89. In 2012, NMFS developed the Southern California Steelhead Recovery Plan, a guidance 

document the goals of which are to prevent the extinction of southern California steelhead in the wild, to 

ensure the long-term persistence of viable, self-sustaining populations of steelhead distributed across the 

Southern California Distinct Population Segment, including the Ventura River, and to re-establish a 

sustainable southern California steelhead sportfishery. Supp. Cooper Dec., Ex. H (Southern California 

Steelhead Recovery Plan) at 417.  

90. Since southern California steelhead were listed as endangered in 1997, the impacts 

leading to the listing remain prevalent and widespread. Supp. Cooper Dec., Ex. H (Southern California 

Steelhead Recovery Plan) at 447. These impacts include present or threatened destruction, modification 

or curtailment of habitat or range, over-utilization of the steelhead population for commercial, 

recreational, scientific, or educational purposes, disease and predation, inadequacy of existing regulatory 

mechanisms, and other natural or human-made factors affecting continued existence. Id. at 448-453.  

91. As to the steelhead population in the Ventura River, NMFS found the critical recovery 

actions to include providing fish passage around dams and diversions, including Foster Park, and 

developing and implementing water management plans for diversion operations such as Foster Park. 

Supp. Cooper Dec., Ex. H (Southern California Steelhead Recovery Plan) at 462, 514.  

92. NMFS also found that diversions from the Ventura River at Foster Park contribute to the 

present or threatened destruction, modification or curtailment of steelhead habitat or range and disease 

and predation of steelhead. Supp. Cooper Dec., Ex. H (Southern California Steelhead Recovery Plan) at 

514.  

93. The inadequacy of existing regulatory mechanisms for diversions at Foster Park 

contributed to the listing and continuing impacts to endangered steelhead. Supp. Cooper Dec., Ex. H 

(Southern California Steelhead Recovery Plan) at 514. 

94. Reaches 3 and 4 of the River are part of the lower basin. Supp. Cooper Dec., Ex. I 
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(Steelhead Population Assessment) at 576 (map). 

95. The fish abundance surveys conducted in the Ventura/Matilija basin over an eight-week 

period between June 21 and August 11, 2011 counted or captured a total of 1,241 steelhead in the 

Ventura River. Supp. Cooper Dec., Ex. I (Steelhead Population Assessment) at 581.  

96. In most previous years, and in 2011, overall steelhead abundance was highest in the 

upper basin segment above Matilija Dam, intermediate in the middle basin segment between Robles 

Diversion Dam and Matilija Dam, and lowest in the lower basin segment. Supp. Cooper Dec., Ex. I 

(Steelhead Population Assessment) at 604.  

97. The upper basin was estimated to contain 77% of steelhead fry, with only 1% in the 

lower basin. Supp. Cooper Dec., Ex. I (Steelhead Population Assessment) at 604.  

98. Relative abundance of juvenile steelhead was more evenly distributed among basin 

segments in 2011, with 45% in the upper basin, 25% in the middle basin, and 29% in the lower basin. 

Supp. Cooper Dec., Ex. I (Steelhead Population Assessment) at 604. 

C. The Ventura River Is Impaired for Pumping and Diversion and Cannot Support its 
Beneficial Uses 

99. The designated potential and existing beneficial uses of Reach 1 are municipal and 

domestic supply, industrial service supply, agricultural supply, ground water recharge, freshwater 

replenishment, warm freshwater habitat, cold freshwater habitat, wildlife habitat, rare, threatened, or 

endangered species, migration of aquatic organisms, spawning, reproduction, and/or early development, 

wetland habitat, and recreation. Supp. Cooper Dec., Ex. E (Basin Plan) at 195; Supp. Cooper Dec., Ex. 

X (Basin Plan) at 1145.  

100. The designated potential and existing beneficial uses of Reach 2 are municipal and 

domestic supply, industrial service supply, agricultural supply, ground water recharge, freshwater 

replenishment, warm freshwater habitat, cold freshwater habitat, wildlife habitat, rare, threatened, or 

endangered species, migration of aquatic organisms, spawning, reproduction, and/or early development, 

wetland habitat, and recreation. Supp. Cooper Dec., Ex. E (Basin Plan) at 195; Supp. Cooper Dec., Ex. 

X (Basin Plan) at 1145. 

101. The designated potential and existing beneficial uses of Reach 3 are municipal and 
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domestic supply, industrial service supply, agricultural supply, ground water recharge, freshwater 

replenishment, warm freshwater habitat, cold freshwater habitat, wildlife habitat, rare, threatened, or 

endangered species, migration of aquatic organisms, spawning, reproduction, and/or early development, 

wetland habitat, and recreation. Supp. Cooper Dec., Ex. E (Basin Plan) at 195; Supp. Cooper Dec., Ex. 

X (Basin Plan) at 1145.  

102. The designated potential and existing beneficial uses of Reach 4 are municipal and 

domestic supply, industrial service supply, agricultural supply, ground water recharge, freshwater 

replenishment, warm freshwater habitat, cold freshwater habitat, wildlife habitat, rare, threatened, or 

endangered species, migration of aquatic organisms, spawning, reproduction, and/or early development, 

wetland habitat, and recreation. Supp. Cooper Dec., Ex. E (Basin Plan) at 195; Supp. Cooper Dec., Ex. 

X (Basin Plan) at 1145.  

103. The designated existing beneficial uses of Reach 5 are municipal and domestic supply, 

industrial service supply, industrial process supply, agricultural supply, ground water recharge, 

freshwater replenishment, warm freshwater habitat, cold freshwater habitat, wildlife habitat, rare, 

threatened, or endangered species, migration of aquatic organisms, spawning, reproduction, and/or early 

development, wetland habitat, and recreation. Supp. Cooper Dec., Ex. E (Basin Plan) at 195; Supp. 

Cooper Dec., Ex. X (Basin Plan) at 1145. 

104. In 1998, the State Board approved and issued California’s 303(d) List which first listed 

water pumping and diversions as impairing the designated beneficial uses of Reaches 3 and 4 of the 

Ventura River. Ex. D (EPA Draft TMDL) at 92; see also 33 U.S.C. § 13370 (explaining that the State 

Board is responsible for implementing Clean Water Act requirements, which include approval and 

issuance of California’s 303(d) List). 

105. Reaches 3 and 4 of the Ventura River were listed on California’s 303(d) List as impaired 

for pumping and diversion in 1998. Supp. Cooper Dec., Ex. J (Reach 3 Impairment Listing) at 613-15; 

Supp. Cooper Dec., Ex. K (Reach 4 Impairment Listing) at 619-21.  

106. In 2017, the State Board removed Reaches 3 and 4 of the Ventura River from California’s 

303(d) List, but none of the factors that led to the original impairment listing have been addressed and 

the impairment due to pumping and diversion is ongoing and continuous. Supp. Cooper Dec. Ex. AA 
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(2014/2016 Integrated Report Ventura River Excerpt) at 1199, 1209-1216.  

107.  “[T]he River is considered an impacted habitat that is impaired by dams and diversion 

structures that impede the seasonal migration of fish, and by groundwater extractions in the upper 

Ventura Groundwater Basin and Ojai Groundwater Basin (which drains to San Antonio Creek) that 

reduce river flows.” Supp. Cooper Dec., Ex. O (Ventura Flows Study) at 662. 

108. Although low and intermittent flows may be natural in the Ventura River system, low 

flows due to pumping and diversion activities likely exacerbate the flow and water quality conditions in 

Reaches 3 and 4. Supp. Cooper Dec., Ex. D (EPA Draft TMDL) at 102.  

109. The low flows in conjunction with other existing degraded water quality conditions affect 

beneficial uses. Supp. Cooper Dec., Ex. D (EPA Draft TMDL) at 102.  

110. Beneficial uses impaired by pumping and diversions in Reaches 3 and 4 of the Ventura 

River include cold freshwater habitat, wildlife habitat, rare, threatened, or endangered species, migration 

of aquatic organisms, spawning, reproduction, and/or early development, and wetland habitat. See Ex. D 

(EPA Draft TMDL) at 104.  

D. Ventura’s Water Rights, and Pumping and Diversions from the Ventura River 

111. Ventura has filed groundwater recordations for three diversions from wells in the vicinity 

of Foster Park and a Statement of Water Diversion and Use under a pre-1914 claim to water from the 

Ventura River. Supp. Cooper Dec., Ex. N (PRA Response) at 654; Supp. Cooper Dec., Ex. Q (Ventura 

Water Rights) at 1017-1027. These rights are identified by the following identification numbers: 

G561269, G561270, G561025, and S010335. Supp. Cooper Dec., Ex. N (PRA Response) at 654. 

112. Based on the nature of its water rights, Ventura is not required to apply for or have permit 

or license to appropriate water from the Ventura River. And Ventura, in fact, has no permit or license to 

appropriate water from the River. 

113. Ventura’s water right pursuant to S010335 was first put to use in 1870. Supp. Cooper 

Dec., Ex. Q (Ventura Water Rights) at 1023.   

114. The Foster Park diversion/subsurface dam was constructed in 1906. Supp. Cooper Dec., 

Ex. D (EPA Draft TMDL) at 102.  

115. Ventura’s water rights are appropriative.  
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116. Ventura’s appropriative water rights are subordinate to upstream riparian and overlying 

groundwater rights in the Ventura River watershed.  

117. There are riparian water rights upstream of the Foster Park Diversion.  

118. There are overlying groundwater rights upstream of the Foster Park Diversion.  

119. Ventura’s appropriative water rights are subordinate to appropriative water rights first put 

to use before 1870.  

120. The Foster Park subsurface dam is downstream of San Antonio Creek near the point at 

which Reach 4 ends and Reach 3 begins; it also overlies the downstream end of the Upper Ventura River 

Groundwater Basin (Foster Park Diversion). Id. “The submerged dam is approximately 975 feet long 

and extends from the confluence of Coyote Creek almost completely across the river channel,” the 

purpose of which is to bring subsurface water flow to the surface in the Foster Park area for agricultural 

and domestic use. Supp. Cooper Dec., Ex. G (Draft Biological Opinion) at 355. 

121. In the winter of 2005, Ventura’s facilities at Foster Park were damaged when large 

storms caused the River to flood. Supp. Cooper Dec., Ex. G (Draft Biological Opinion) at 346. Ventura 

applied for a permit from the Army Corps of Engineers (Corps) to repair its well facilities in the Ventura 

River pursuant to section 404 of the Clean Water Act, and the Corps requested concurrence from NMFS 

that Ventura’s proposed repairs were not likely to adversely affect endangered steelhead in the River. Id.  

122. In response to the Corps request, and after additional information was provided, NMFS 

issued a Draft Biological Opinion finding that Ventura’s resumed pumping and diversion in the Foster 

Park vicinity would likely jeopardize the continued existence of steelhead and would likely destroy or 

adversely modify critical steelhead habitat. Supp. Cooper Dec., Ex. G (Draft Biological Opinion) at 346-

47, 379.  

123. After NMFS issued its Draft Biological Opinion, Ventura did not pursue its permit 

application submitted to the Corps, and did not complete the proposed repairs subject to Corps 

jurisdiction.   

124. However, pursuant to its water rights (G561269, G561270, G561025, and S010335), 

Ventura currently operates 5 water production facilities at the Foster Park Diversion for municipal 

supply: Nye Well No. 2, Nye Well No. 7, Nye Well No. 8, Nye Well No. 11, and Subsurface Collector. 
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Supp. Cooper Dec., Ex. O (Ventura Flows Study) at 669, 692 (map), 694 (map). 

125. Ventura has acknowledged that the appropriation rights Ventura obtained via deed from 

Southern California Edison in 1923 for appropriation of 58,035 acre-feet per year allows appropriation 

of more water than the Ventura River normally yields. Supp. Cooper Dec., Ex. P (Summary of 

Biological Opinion Timeline) at 1002.  

126. In 2011, Ventura asserted a right to appropriate 72,397 acre-feet per year from the 

Ventura River. Supp. Cooper Dec., Ex. Q (Ventura Water Rights) at 1007; Supp. Cooper Dec. Ex. V 

(City of Ventura Water Claim vs. Realistic and Comparable Metrics) at 1060.  

127. Ventura’s asserted right to appropriate 72,397 acre-feet allows appropriation of more 

water than the Ventura River normally yields. 

128. Between 1980 and 2000, Ventura extracted an average of approximately 6,350 acre-feet 

of surface flow and groundwater annually. Supp. Cooper Dec., Ex. G (Draft Biological Opinion) at 361.  

129. Between 2008 and 2013, Ventura extracted an average of approximately 2,970 acre-feet 

of surface flow and groundwater annually. Supp. Cooper Dec., Ex. R (Production and Flows Summary 

Table) at 1028-1029.  

130. From January through July 2014, Ventura extracted approximately 1,955 acre-feet of 

surface flow and groundwater from the Ventura River, which reflects an increase in the average monthly 

extractions compared to the monthly averages for 2008 through 2013. Supp. Cooper Dec., Ex. R 

(Production and Flows Summary Table) at 1028-1029.   

131. Ventura’s extractions from January through July 2014 occurred during California’s 

current drought with 2014 expected to be the driest year on record. Supp. Cooper Dec., Ex. U (Drought 

Declaration) at 1053-59.   

132. Between 2014 and 2017, Ventura extracted an average of approximately 2,030 acre-feet 

of surface flow and groundwater annually. Supp. Cooper Dec., Ex. Y (Updated Production and Flows 

Summary Table) at 1164-1167.	 

E. Ventura’s Pumping and Diversion from Reach 4 of the Ventura River  

133. From 2014-2016, the Ventura River went dry at the Foster Park Diversion. Supp. Cooper 

Dec. Ex. Z (Ventura Pumping Capacity Comparisons) at 1168-1171; Supp. Cooper Dec., Ex. LL 
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(Updated Source Report and Flow Summary) at 2037-2042. 

134. When Ventura pumps and diverts at the Foster Park Diversion flows in Reach 4 of the 

Ventura River are reduced. Supp. Cooper Dec. Ex. BB (Foster Park Production vs. River Flow) at 1217. 

135. When Ventura ceases its pumping and diversion at the Foster Park Diversion, flows in 

Reach 4 of the Ventura River increase. Supp. Cooper Dec. Ex. BB (Foster Park Production vs. River 

Flow) at 1217. 

136. The Foster Park Diversion can impact critical habitat and steelhead at any time of year 

because Ventura withdraws water at all times of the year. Supp. Cooper Dec., Ex. G (Draft Biological 

Opinion) at 361; Supp. Cooper Dec. Ex. BB (Foster Park Production vs. River Flow) at 1217. 

137. However, negative impacts to steelhead and critical habitat from the Foster Park 

Diversion are most likely to occur in the summer and fall when the river flows are low, i.e., April 

through October. Supp. Cooper Dec., Ex. G (Draft Biological Opinion) at 361; Supp. Cooper Dec. Ex. 

BB (Foster Park Production vs. River Flow) at 1217. 

138. Summer and fall withdrawals from the Foster Park Diversion decrease the functional 

value of the downstream reaches as an oversummering area for juvenile steelhead. Supp. Cooper Dec., 

Ex. G (Draft Biological Opinion) at 361. NMFS considers the reduction in quantity and quality of 

oversummering rearing sites from water diversion unfavorable for steelhead conservation. Id. 

139. To avoid jeopardizing steelhead existence and destruction or adverse modification of 

critical steelhead habitat, NMFS found that flows in the Ventura River at the Foster Park USGS gauge 

no. 111185000 should not fall below 11 to 12 cfs. Supp. Cooper Dec., Ex. G (Draft Biological Opinion) 

at 378-79. 

140. In June 2013, Ventura conducted a preliminary hydrogeological study and surface 

water/groundwater interaction study for the City’s diversions at Foster Park. Supp. Cooper Dec., Ex. O 

(Ventura Flows Study) at 658. “The findings of this study indicate a flow threshold exists whereby when 

flows decrease below the threshold, the steelhead habitat suitability declines significantly.” Id. The 

threshold set by the Ventura study is 2 cfs. Supp. Cooper Dec., Ex. O (Ventura Flows Study) at 659. 

141. Ventura continues to pump and divert water from the Foster Park Diversion after water 

levels in the River fall below 11 to 12 cfs. Supp. Cooper Dec., Ex. R (Production and Flows Summary 
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Table) at 1028-29, Ex. S (Ventura Source Report), Ex. T (Foster Park Flow Data); Supp. Cooper Dec. 

Ex. BB (Foster Park Production vs. River Flow) at 1217; Supp. Cooper Dec., Ex. Y (Updated 

Production and Flows Summary Table) at 1164-1167. 

142. Ventura continues to pump and divert water from the Foster Park Diversion in a manner 

that contributes to water levels in the River falling below 11 to 12 cfs. Supp. Cooper Dec., Ex. R 

(Production and Flows Summary Table) at 1028-29, Ex. G (Draft Biological Opinion) at 378; Supp. 

Cooper Dec. Ex. BB (Foster Park Production vs. River Flow) at 1217; Supp. Cooper Dec., Ex. Y 

(Updated Production and Flows Summary Table) at 1164-1167. 

143. Ventura continues to pump and divert water from the Foster Park Diversion after water 

levels in Ventura River fall below the 2 cfs threshold. Supp. Cooper Dec., Ex. R (Production and Flows 

Summary Table) at 1028-29, Ex. S (Ventura Source Report), Ex. T (Foster Park Flow Data); Supp. 

Cooper Dec. Ex. BB (Foster Park Production vs. River Flow); Supp. Cooper Dec., Ex. Y (Updated 

Production and Flows Summary Table) at 1164-1167. 

144. Ventura continues to pump and divert water from the Foster Park Diversion in a manner 

that contributes to water levels in Ventura River falling below the 2 cfs threshold. Supp. Cooper Dec., 

Ex. R (Production and Flows Summary Table) at 1028-29, Ex. G (Draft Biological Opinion) at 378, Ex. 

O (Ventura Flows Study) at 659; Supp. Cooper Dec. Ex. BB (Foster Park Production vs. River Flow) at 

1217; Supp. Cooper Dec., Ex. Y (Updated Production and Flows Summary Table) at 1164-1167. 

145. Ventura’s self-reported existing pumping and diversion capacity at the Foster Park 

Diversion is 4,200 acre-feet of water per year. Supp. Cooper Dec. Ex. Z (Ventura Pumping Capacity 

Comparisons) at 1168-1171. 

146. In 2015, Ventura had the existing capacity at Foster Park to pump and divert all water 

that would have remained in the river if all non-overlying groundwater users in the Ojai Basin and all 

other reported users in the entire Ventura River watershed reduced their pumping and diversions from 

the Ventura River watershed by 50%. Supp. Cooper Dec. Ex. Z (Ventura Pumping Capacity 

Comparisons) at 1168-1171. 

147. In 2016, Ventura had the existing capacity at Foster Park to pump and divert all water 

that would have remained in the river if all non-overlying groundwater users in the Ojai Basin and all 
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other reported users in the entire Ventura River watershed reduced their pumping and diversions from 

the Ventura River watershed by 50%. Supp. Cooper Dec. Ex. Z (Ventura Pumping Capacity 

Comparisons) at 1168-1171. 

148. Ventura has stated that it intends to extract 6,700 acre-feet of water from the Ventura 

River at the Foster Park Diversion by 2020. Supp. Cooper Dec. Ex. V (City of Ventura Water Claim vs. 

Realistic and Comparable Metrics) at 1060.  

149. In 2014, 2015, and 2016, extractions of 6,700 acre-feet of water from the Ventura River 

would have exceeded the amount of water left behind for the river if all non-overlying groundwater 

users in the Ojai Basin and all other reported users in the entire Ventura River watershed reduced their 

pumping and diversions from the Ventura River watershed by 50%. Supp. Cooper Dec. Ex. V (Ventura 

Pumping Capacity Comparisons) at 1060. 

150. In 2014, 2015, and 2016, given its existing pumping capacity at Foster Park, Ventura 

would have consumed all water left behind if the Ventura River Water District and Meiners Oaks Water 

District completely eliminated 100% of their pumping and diversions. Supp. Cooper Dec. Ex. V (City of 

Ventura Water Claim vs. Realistic and Comparable Metrics) at 1060.  

151. In 2015 and 2016, given its projected future pumping capacity and water budget at Foster 

Park, Ventura would have consumed all water left behind if all other non-overlying users in the Ojai 

Basin and every other pumper or diverter had completely eliminated their pumping and diversions. 

Supp. Cooper Dec. Ex. Z (Ventura Pumping Capacity Comparisons) at 1168-1171. 

152. Channelkeeper is informed and believes, and thereon alleges, that if all other pumping 

and diversions from non-overlying users in the Ojai Basin along with every other pumper or diverter in 

the watershed stopped there would be no benefit to the instream uses of the Ventura River given 

Ventura’s intended pumping and/or diversion capacity at Foster Park. Supp. Cooper Dec. Ex. Z (Ventura 

Pumping Capacity Comparisons) at 1168-1171; Supp. Cooper Dec. Ex. V (City of Ventura Water Claim 

vs. Realistic and Comparable Metrics) at 1060. 

153. Channelkeeper is informed and believes, and thereon alleges, that if all junior 

appropriators stopped their pumping and diversions there would be no benefit to the instream uses of the 

Ventura River given Ventura’s intended pumping and/or diversion capacity at Foster Park. Supp. 
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Cooper Dec. Ex. Z (Ventura Pumping Capacity Comparisons) at 1168-1171; Supp. Cooper Dec. Ex. V 

(City of Ventura Water Claim vs. Realistic and Comparable Metrics) at 1060. 

154. Channelkeeper is informed and believes, and thereon alleges, that if there is water 

remaining in the Upper Ventura River Basin because all non-overlying users in the Ojai Basin and every 

other user in the watershed stop their pumping and diversions, there would be no benefit to the instream 

beneficial uses of the Ventura River given Ventura’s asserted right to use 72,397 acre-feet per year from 

Reach 4 of the Ventura River. Supp. Cooper Dec. Ex. Z (Ventura Pumping Capacity Comparisons) at 

1168-1171; Supp. Cooper Dec. Ex. V (City of Ventura Water Claim vs. Realistic and Comparable 

Metrics) at 1060. 

155. Channelkeeper is informed and believes, and thereon alleges, that if there is water 

remaining in the Upper Ventura River Basin because all junior appropriators stop their pumping and 

diversions, there would be no benefit to the instream beneficial uses of the Ventura River given 

Ventura’s asserted right to use 72,397 acre-feet per year from Reach 4 of the Ventura River. Supp. 

Cooper Dec. Ex. Z (Ventura Pumping Capacity Comparisons) at 1168-1171; Supp. Cooper Dec. Ex. V 

(City of Ventura Water Claim vs. Realistic and Comparable Metrics) at 1060. 

156. Channelkeeper is informed and believes, and thereon alleges, that if there is water 

remaining in the Upper Ventura River Basin because all non-overlying users in the Ojai Basin and every 

other user in the watershed stop their pumping and diversions, there would be no benefit to the instream 

beneficial uses of the Ventura River given Ventura’s historic pumping and/or diversion from Reach 4 of 

the Ventura River. Supp. Cooper Dec. Ex. Z (Ventura Pumping Capacity Comparisons) at 1168-1171; 

Supp. Cooper Dec. Ex. V (City of Ventura Water Claim vs. Realistic and Comparable Metrics) at 1060. 

157. Channelkeeper is informed and believes, and thereon alleges, that if there is water 

remaining in the Upper Ventura River Basin because all junior appropriators stop their pumping and 

diversions, there would be no benefit to the instream beneficial uses of the Ventura River given 

Ventura’s historic pumping and/or diversion from Reach 4 of the Ventura River. Supp. Cooper Dec. Ex. 

Z (Ventura Pumping Capacity Comparisons) at 1168-1171; Supp. Cooper Dec. Ex. V (City of Ventura 

Water Claim vs. Realistic and Comparable Metrics) at 1060. 

158. Channelkeeper is informed and believes, and thereon alleges, that if there is any water 
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remaining in the Upper Ventura River Basin because all non-overlying users in the Ojai Basin and every 

other user in the watershed stop their pumping and diversions, there would be no benefit to the instream 

beneficial uses of the Ventura River given Ventura’s existing capacity to pump and/or divert 4,200 acre-

feet of water per year from Reach 4 of the Ventura River. Supp. Cooper Dec. Ex. Z (Ventura Pumping 

Capacity Comparisons) at 1168-1171; Supp. Cooper Dec. Ex. V (City of Ventura Water Claim vs. 

Realistic and Comparable Metrics) at 1060. 

159. Channelkeeper is informed and believes, and thereon alleges, that if there is any water 

remaining in the Upper Ventura River Basin because all junior appropriators stop their pumping and 

diversions, there would be no benefit to the instream beneficial uses of the Ventura River given 

Ventura’s existing capacity to pump and/or divert 4,200 acre-feet of water per year from Reach 4 of the 

Ventura River. Supp. Cooper Dec. Ex. Z (Ventura Pumping Capacity Comparisons) at 1168-1171; Supp. 

Cooper Dec. Ex. V (City of Ventura Water Claim vs. Realistic and Comparable Metrics) at 1060. 

160. Channelkeeper is informed and believes, and thereon alleges, that if there is any water 

remaining in the Ventura River because all non-overlying users in the Ojai Basin and every other user in 

the watershed stop their pumping and diversions, there would be no benefit to the instream beneficial 

uses of the Ventura River given Ventura’s intention to pump and/or divert 6,700 acre-feet of water per 

year from Reach 4 of the Ventura River. Supp. Cooper Dec. Ex. Z (Ventura Pumping Capacity 

Comparisons) at 1168-1171; Supp. Cooper Dec. Ex. V (City of Ventura Water Claim vs. Realistic and 

Comparable Metrics) at 1060. 

161. Channelkeeper is informed and believes, and thereon alleges, that if there is any water 

remaining in the Upper Ventura River Basin because all junior appropriators stop their pumping and 

diversions, there would be no benefit to the instream beneficial uses of the Ventura River given 

Ventura’s intention to pump and/or divert 6,700 acre-feet of water per year from Reach 4 of the Ventura 

River. Supp. Cooper Dec. Ex. Z (Ventura Pumping Capacity Comparisons) at 1168-1171; Supp. Cooper 

Dec. Ex. V (City of Ventura Water Claim vs. Realistic and Comparable Metrics) at 1060. 

/// 

/// 

/// 
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/// 

 

F. The State Board Has Failed to Conduct an Analysis of the Reasonableness of 
Ventura’s Use of the Ventura River and Has Failed to Consider Impacts to Public 
Trust Resources Resulting from Ventura’s Use of the River 

162. On May 3, 2013, the State Board acknowledged that it did not possess any documents 

that refer, relate, or pertain to a reasonable use analysis of Ventura’s use of Reach 4 of the Ventura 

River. Supp. Cooper Dec., Ex. N (PRA Response) at 653.  

163. Accordingly, Channelkeeper is informed and believes, and thereon alleges, that the State 

Board has never conducted an analysis of the reasonableness of Ventura’s use of Reach 4 of the Ventura 

River. 

164. On May 3, 2013, the State Board acknowledged that it did not possess any documents 

that refer, relate, or pertain to a public trust analysis of Ventura’s use of Reach 4 of the Ventura River. 

Supp. Cooper Dec., Ex. N (PRA Response) at 653. 

165. Accordingly, Channelkeeper is informed and believes, and thereon alleges, that the State 

Board has never conducted an analysis to consider impacts to public trust resources resulting from 

Ventura’s use of Reach 4 of the Ventura River. 

166. On May 3, 2013, the State Board acknowledged that it did not possess any documents 

that refer, relate, or pertain to modifications made to Ventura’s water rights. Supp. Cooper Dec., Ex. N 

(PRA Response) at 654. 

167. Accordingly, Channelkeeper is informed and believes, and thereon alleges, that the State 

Board has never made any modifications to Ventura’s use of Reach 4 of the Ventura River to conform 

Ventura’s use to the Reasonable Use Doctrine or to the Public Trust Doctrine. 

G. The Ventura River TMDL Fails to Adequately Address the Pumping and Diversion 
Impairments 

168. On June 28, 2013, the EPA approved the Ventura River TMDL, which established WLAs 

to address algae, eutrophic conditions, and nutrients in the River. Supp. Cooper Dec., Ex. L (Ventura 

River TMDL Approval Letter) at 622-23; Supp. Cooper Dec., Ex. M (Ventura River TMDL) at 627-28.  

169. In response to public comments on the Ventura River TMDL that the TMDL will not 
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fully address the pumping and diversion impairments, EPA stated, “The proposed TMDLs were directed 

at water quality problems associated with nutrient loadings in Reaches 3 and 4 of the Venture [sic] 

River. USEPA acknowledges that the proposed TMDLs were not expected to address all issues in 

Reaches 3 and 4 of the Ventura River that might be associated with pumping and water diversions.” 

Supp. Cooper Dec., Ex. L (Ventura River TMDL Approval Letter) at 625. 

170. In response to public comments on the Ventura River TMDL that EPA should collaborate 

with other agencies to complete a comprehensive assessment of pumping impacts, EPA stated, “Prior to 

issuance of the draft TMDLs, USEPA worked with the LA RWQCB, the commenters, and other 

stakeholders on a draft Memorandum of Agreement to put in place an alternative program of activities to 

address the impacts of pumping and water diversions on steelhead trout habitat and other beneficial uses 

of the Ventura River. This effort ended without success in September 2012. USEPA supports further 

efforts by the Ventura River stakeholders to comprehensively assess the impacts of pumping and 

diversion activities and address its detrimental impacts. USEPA believes that the State and other Federal 

agencies may be in a better position to lead an assessment and planning process with the involvement of 

local agencies, water users, nongovernmental organizations, and other stakeholders.” Supp. Cooper 

Dec., Ex. L (Approval Letter) at 625-26. 

171. Accordingly, Channelkeeper is informed and believes, and thereon alleges that the 

Ventura River TMDL fails to adequately address the pumping and diversion impairments of the Ventura 

River.  

172. Channelkeeper is informed and believes, and thereon alleges that the pumping and 

diversion impairments of the Ventura River will continue notwithstanding the adoption and 

implementation of the Ventura River TMDL. 

H. Ventura’s Use of the Ventura River from April through October, at a Minimum, is 
Unreasonable Thus the State Board is Required to Conduct a Reasonable Use Analysis 
and Consider Impacts to Public Trust Resources Resulting from Ventura’s 
Unreasonable Use 

173. Given Ventura’s pumping and diversion from Reach 4 of the Ventura River as described 

in paragraphs 111-161, Channelkeeper is informed and believes, and thereon alleges, that Ventura’s use 
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of the River from April through October, at a minimum, is unreasonable. 

174. Given Ventura’s pumping and diversion from Reach 4 of the Ventura River as described 

in paragraphs 111-161, Channelkeeper is informed and believes, and thereon alleges, that Ventura’s use 

of the River impacts public trust resources in the River. 

175. Given Ventura’s claimed right to pump and divert 72,397 acre-feet per year from Reach 4 

of the Ventura River, Channelkeeper is informed and believes, and thereon alleges, that adherence to 

Ventura’s water right priority will result in an unreasonable use of the River. 

176. Given Ventura’s claim to pump and divert 72,397 acre-feet per year from Reach 4 of the 

Ventura River, Channelkeeper is informed and believes, and thereon alleges, that adherence to Ventura’s 

water right priority will result in impacts to the public trust resources of the River. 

177. Given Ventura’s existing pumping and diversion capacity from Reach 4 of the Ventura 

River, Channelkeeper is informed and believes, and thereon alleges, that adherence to Ventura’s water 

right priority will result in an unreasonable use of the River. 

178. Given Ventura’s existing pumping and diversion capacity from Reach 4 of the Ventura 

River, Channelkeeper is informed and believes, and thereon alleges, that adherence to Ventura’s water 

right priority will result in impacts to the public trust resources of the River. 

179.  Given Ventura’s intended pumping and diversion capacity from Reach 4 of the Ventura 

River, Channelkeeper is informed and believes, and thereon alleges, that adherence to Ventura’s water 

right priority will result in an unreasonable use of the River. 

180. Given Ventura’s intended pumping and diversion capacity from Reach 4 of the Ventura 

River, Channelkeeper is informed and believes, and thereon alleges, that adherence to Ventura’s water 

right priority will result in impacts to the public trust resources of the River. 

181. Given that the State Board determined that the beneficial uses of Reaches 3 and 4, 

including cold freshwater habitat, wildlife habitat, rare, threatened, or endangered species, migration of 

aquatic organisms, spawning, reproduction, and/or early development, and wetland habitat, are impaired 

by pumping and diversion of water from those reaches of the Ventura River, Channelkeeper is informed 

and believes, and thereon alleges that Ventura’s pumping and diversion from Reach 4 of the River is 

unreasonable.   
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182. Because the State Board listed Reaches 3 and 4 of the Ventura River as impaired for 

pumping and diversion in 1998, Channelkeeper is informed and believes, and thereon alleges that the 

State Board knew or should have known for the past 20 years that Ventura’s pumping and diversion 

from the River is unreasonable.  

183. Because Ventura’s use of the Ventura River is unreasonable, Channelkeeper is informed 

and believes, and thereon alleges that the State Board is required to conduct an analysis of Ventura’s use 

of the River, including but not limited to an analysis to consider the impacts to public trust resources 

resulting from Ventura’s use. 

VII. Counts for Relief 

FIRST COUNT FOR RELIEF 
Against Defendant City of Ventura 

Pursuant to California Code of Civil Procedure § 1060 Channelkeeper Seeks a Declaration Stating 
that Ventura’s Use of Reach 4 of the Ventura River From April through October Is an 

Unreasonable Use In Violation of Article X, § 2 of the Constitution. 

184. Petitioner incorporates each paragraph of this complaint and petition, herein. 

185. Channelkeeper contends that, given the existing conditions in the Ventura River, 

Ventura’s use of the River is unreasonable.  

186. Ventura continues to pump and divert water from the Foster Park Diversion during 

critical summer months, e.g., April through October, and after water levels in the River fall below levels 

determined to be critical minimum levels required to protect steelhead.  

187. Ventura has failed and continues to fail to manage its use of the Ventura River in a 

manner that avoids impacts to public trust resources. 

188. Thus an actual controversy between Channelkeeper and Ventura exists concerning the 

reasonableness of Ventura’s pumping and diversion from the Ventura River. 

WHEREFORE, Petitioner prays for the relief set forth below. 

SECOND COUNT FOR RELIEF 
Against Defendant State Board 

Pursuant to California Code of Civil Procedure § 1085 
The State Board Has Failed to Perform Its Mandatory Duties  

Under Article X, § 2 of the Constitution. 
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189. Petitioner incorporates each paragraph of this complaint and petition, herein. 

190. Pursuant to Article X, section 2 of the California Constitution, the State Board has a 

mandatory duty to limit Ventura’s use of the Ventura River to such water reasonably required for the 

River’s beneficial uses. 

191. The State Board has failed and continues to fail to limit Ventura’s use of the Ventura 

River to such water reasonably required for the River’s beneficial uses, as the State Board has never 

conducted an analysis of Ventura’s use of the Ventura River based on existing conditions of the River 

that have changed over time.  

192. The State Board has a mandatory duty to consider public trust resources in limiting 

Ventura’s use of the Ventura River to such water reasonably required for the River’s beneficial uses. 

193. The State Board has failed and continues to fail to limit Ventura’s use of the Ventura 

River to such water reasonably required for the River’s beneficial uses, as the State Board has never 

considered impacts to public trust resources resulting from Ventura’s use of the Ventura River. 

194. Thus, in violation of Article X, section 2 of the California Constitution, the State Board 

has failed and continues to fail to carry out its mandatory duty to limit Ventura’s use of the Ventura 

River to such water reasonably required for the River’s beneficial uses. 

195. The State Board’s ongoing and continuing failure to perform its mandatory duties has and 

will cause Channelkeeper, its members, and the general public to suffer substantial, clear, and certain 

irreparable injury. Unless and until the State Board follows the requirements of Article X, section 2 of 

the California Constitution, Ventura’s unreasonable use of the River will continue. As a result, 

Channelkeeper, its members, and the general public will not be assured of their rights to reasonable use 

of the State’s waters as afforded by the California Constitution. 

196. Channelkeeper has no plain, speedy, or adequate remedy in the ordinary course of law 

because the State Board will continue to fail to conduct a reasonable use analysis of Ventura’s use of the 

Ventura River unless compelled to do so by the Court.  

WHEREFORE, Petitioner prays for the relief set forth below. 

/// 

/// 
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/// 

 
THIRD COUNT FOR RELIEF 
Against Defendant State Board 

Pursuant to California Code of Civil Procedure § 1085 
The State Board Has Failed to Perform Its Mandatory Duty Under § 275 of the Water Code. 

197. Petitioner incorporates each paragraph of this complaint and petition, herein.  

198. Pursuant to section 275 of the Water Code, the State Board has a mandatory duty to 

prevent Ventura’s unreasonable use of the Ventura River. 

199. The State Board has failed and continues to fail to prevent Ventura’s unreasonable use of 

the Ventura River, as the State Board has never taken action or instituted any proceedings to consider 

Ventura’s use of the Ventura River. 

200. Thus, in violation of section 275 of the Water Code, the State Board has failed and 

continues to fail to prevent Ventura’s unreasonable use of the Ventura River. 

201. The State Board’s ongoing and continuing failure to perform its mandatory duty has and 

will cause Channelkeeper, its members, and the general public to suffer substantial, clear, and certain 

irreparable injury. Unless and until the State Board follows the requirements of section 275 of the Water 

Code, Ventura’s unreasonable use of the River will continue. As a result, Channelkeeper, its members, 

and the general public will not be assured of their rights to reasonable use of the State’s waters as 

afforded by the Water Code. 

202. Channelkeeper has no plain, speedy, or adequate remedy in the ordinary course of law 

because the State Board will continue to fail to conduct a reasonable use analysis of Ventura’s use of the 

Ventura River unless compelled to do so by the Court.  

WHEREFORE, Petitioner prays for the relief set forth below. 

FOURTH COUNT FOR RELIEF 
Against Defendant State Board 

Pursuant to California Code of Civil Procedure § 1085 
The State Board Has Failed to Perform Its Mandatory Duty to Consider Impacts to Public Trust 

Resources Resulting from Ventura’s Use of the Ventura River. 

203. Petitioner incorporates each paragraph of this complaint and petition, herein. 

204. Pursuant to the Public Trust Doctrine, the State Board has a mandatory duty to consider 
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impacts to public trust resources resulting from Ventura’s use of the Ventura River.  

205. In violation of its mandatory duty under the Public Trust Doctrine, the State Board has 

failed and continues to fail to consider impacts to public trust resources resulting from Ventura’s use of 

the Ventura River. 

206. The State Board’s ongoing and continuing failure to perform its mandatory duty has and 

will cause Channelkeeper, its members, and the general public to suffer substantial, clear, and certain 

irreparable injury. Unless and until the State Board follows the requirements of Public Trust Doctrine, 

Ventura’s use of the River resulting in unconsidered impacts to trust resources will continue. As a result, 

Channelkeeper, its members, and the general public will not be assured of their rights afforded by the 

Public Trust Doctrine. 

207. Channelkeeper has no plain, speedy, or adequate remedy in the ordinary course of law 

because the State Board will continue to fail to consider the impacts to public trust resources resulting 

from Ventura’s use of the Ventura River unless compelled to do so by the Court. 

WHEREFORE, Petitioner prays for the relief set forth below. 

FIFTH COUNT FOR RELIEF 
Against Defendant State Board 

Pursuant to California Code of Civil Procedure § 1085 
The State Board Has Prejudicially Abused Its Discretion by Failing to Limit Ventura’s Use of the 

Ventura River and by Failing to Consider Impacts to Public Trust Resources Resulting from 
Ventura’s Use of the Ventura River.  

208. Petitioner incorporates each paragraph of this complaint and petition, herein. 

209. The State Board has and continues to prejudicially abuse its discretion by arbitrarily, 

capriciously, and without any evidentiary support failing to limit Ventura’s use of the Ventura River, 

pursuant to Article X, section 2 of the California Constitution. 

210. The State Board has and continues to prejudicially abuse its discretion by arbitrarily, 

capriciously, and without any evidentiary support failing to limit Ventura’s use of the Ventura River by 

considering impacts to public trust resources resulting from Ventura’s use of the River, pursuant to 

Article X, section 2 of the California Constitution. 

211. The State Board has and continues to prejudicially abuse its discretion by arbitrarily, 

capriciously, and without any evidentiary support failing to prevent Ventura’s unreasonable use of the 
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Ventura River, pursuant to section 275 of the Water Code. 

212. The State Board has and continues to prejudicially abuse its discretion by arbitrarily, 

capriciously, and without any evidentiary support failing to consider impacts to public trust resources 

resulting from Ventura’s use of the Ventura River, pursuant to the Public Trust Doctrine. 

213. The State Board’s prejudicial abuse of its discretion has and will cause Channelkeeper, its 

members, and the general public to suffer substantial, clear, and certain irreparable injury. Unless and 

until the State Board follows the requirements of the Article X, section 2 of the California Constitution, 

section 275 of the Water Code, and/or the Public Trust Doctrine, Ventura’s unreasonable use of the 

River resulting in unconsidered impacts to trust resources will continue. As a result, Channelkeeper, its 

members, and the general public will not be assured of their rights afforded by the California 

Constitution, the Water Code, or the Public Trust Doctrine. 

214. Channelkeeper has no plain, speedy, or adequate remedy in the ordinary course of law 

because the State Board will continue to prejudicially abuse its discretion of Ventura’s use of the 

Ventura River unless compelled to exercise its discretion by the Court. 

WHEREFORE, Petitioner prays for the relief set forth below. 

PRAYER FOR RELIEF 

215. Channelkeeper therefore prays that this Court: 

a. Issue a declaratory judgment stating that Ventura’s use of Reach 4 of the Ventura 

River from April through October is unreasonable in violation of Article X, section 2 of the California 

Constitution; 

b. Issue a writ of mandate directing the State Board to conduct an analysis of Ventura’s 

use of the Ventura River based on existing conditions in the River, which have changed since Ventura 

first began its use of the River, pursuant to Article X, section 2 of the California Constitution;   

c. Issue a writ of mandate directing the State Board to conduct an analysis of Ventura’s 

use of the Ventura River based on the State Board’s consideration of impacts to public trust resources 

resulting from Ventura’s use of the River, pursuant to Article X, section 2 of the California Constitution; 

d. Issue a writ of mandate directing the State Board to conduct an analysis of Ventura’s 

use of the Ventura River based on existing conditions in the River, which have changed since Ventura 
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first began its use of the River, pursuant to section 275 of the Water Code; 

e. Issue a writ of mandate directing the State Board to conduct an analysis to consider 

impacts to public trust resources resulting from Ventura’s use of the Ventura River pursuant to the 

Public Trust Doctrine; 

f. Issue a writ of mandate enjoining the State Board from continuing to prejudicially 

abuse its discretion by arbitrarily, capriciously, and without any evidentiary support failing to conduct an 

analysis of Ventura’s use of the Ventura River, pursuant to Article X, section 2 of the California 

Constitution, section 275 of the Water Code, and/or the Public Trust Doctrine; 

g. Award Channelkeeper its costs and fees for bringing suit for the State Board’s 

violations of State law as provided under Code of Civil Procedure section 1021.5; and/or 

h. Grant such other relief as the Court deems just and proper. 

 

Dated: September 6, 2018 Respectfully Submitted, 

 

 

 

Daniel Cooper 

LAWYERS FOR CLEAN WATER, INC. 

Attorneys for Petitioner 
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VERIFICATION 

I, the undersigned, declare: 

I am the Executive Director of Santa Barbara Channelkeeper, the Petitioner in this action. I have 

read the foregoing petition and know its contents. The facts alleged in the above petition are within my 

own knowledge and I know these facts to be true.  

I declare under penalty of perjury that the foregoing is true and correct.  This declaration was 

executed on April 13, 2018, in Santa Barbara, California. 

 

 

  

Kira Redmond 

Executive Director 

Santa Barbara Channelkeeper 

 



SBCK vs City of Ventura Settlement Agreement 



SEITLEMENT AGREEMfillt 

This Settlement Agreement (''Agreement) is entered into between Sanla Barbara 

Channelkeeper t ·(bannelkeepe{') antl the City of San Buenaventura ('City") regarding the 

.action entitled Santa Barbara Cbannelkeeper v . .Suite Water Resources Conrrol Board and tlre 

Citv of San Buenaventura. Lo.s Angeles County S11perior Coun. Case- No. 19STCP01 l 76 

p ~ction"). Cbannelkeeper and the City 111ay be collective1y referred to as "Parties'. and 

individllllliy as "Party". The Agreement cs entered into and effective on the date defined in 

Section 23 below ('Effe.ctive Date·). 

REG'JTALS 

Cbannelkeeper and the City recite a.s follows: 

1. On September 19.1014, Cbannelkeeper filed a Complainr for Decfarato,y Relief 

and Petition for Writ of Mandate (°Complaint') against. the City and the State Water Resources 

Control Board (''State.Board"). The Complaint alleged that the City'suse of water in Reacb 4 of 

the Venr11ra River from April through October is unreasonable,:in violation oftbe Califonria 

C.onstirution article X, section 2.. and the public trust doctrine. 

J.. The Citr filed a Cross-Complaint. on May 14, 2015, and a First Amended Cross-

Cowplaint on June 11. 2015 .. against other \\Sets of water from the River and interconneeted 

groundwater basins. On Seprember 18, ~O 15. the trial co11fl gramed Channelkeeper's motion to 

strike the f irst Amended C'ross-CompL1inL 

3. Jhe City appealed the order striking its. first Amended Cross-Compl;lint, and the 

Cotut of Appeal reversed the trial court's order.. Santa Barbara Channelkeeper v. Citv of San 

Buenaventura, 19 Cal.App 5 th 1176 (2018). 

- l -
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4. Following the appeal on Sep1ember 7, .1018, C,'hannelkeeper filed a First 

Amended C-0mplalnt for Declaratory Relief and Petition for Writ ofMandate C-'lst Am. 

Complaint') against the' City and 1he State Board. The 1st Am. Complain! alleges tbat !he City's 

use of water in Reacll 4 oftbe Vent\Jra River from April tbr:ougb Octooo- is uru:easonable, in 

violation of tbe C.alifornia Constitution article X, sedion 2. and Ole public lmst doctrine. and 

requests .a declaratory judgment tltat the Citfs use of'the River water isuru:easonable. Toe 1st 

Am. Complaint funber 5eeks to compel and enjoin the State Board to perfonn its alleged 

mandatory duties to pre=t the City's. alleged unreasonable use of the River and inipacts on 

public tmst resources. 

5. On September 24, .?O 18, tbe City filed a Second Amended Cross-Complaint rhar 

requests, among other things. an adjudication of water rigbts for the Vennira River Watersbed. 

which inclu~ the Upper Venrura Rhier Grotwdwater Basin. Ojai Groundwater Basin, Lower 

Ventura River Groundwater Basin. and Upper Ojai Groundwater Basin. Toe 2nd Am. Cross. 

Complaint aho requests a _physical solution_ 

6. In consideration for the commitments made in this Agreement. Channe.Uceeper 

and the Cliy intend ro settle their past di.spur es while preserving claims and defenses for future 

alleged ,iolations. 

TERMS 

7. Reci1als. Tbe above redials are inco!]'lorate<I m and tnade a pan of the terms of 

this Agree-ment. 

8. Pilot Project. Within five business days after the Eff~ive Date, tbe City will 

start the Foster Park Pilot Projeet ("Pilot Project"). 
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A. Pilot Flow Operational Re2ime, During the Pilot Project, the City will 

operate ii; Foster Park fucilitie.s using the following flow regime: 

(I) When instream flow at Foster Park, as measured as described in 

Section 8(B) below, is less than or equal to 4.0 cubic reel per second ("CFS'} the City will shut 

down its Nye well 8: 

(2) When instream flow at Foster P:ark. as meas-ured as descr:toed in 

Section 8(B) below. is less lhau or equal to 3.0 CFS, tile City will slmr dot1.'ll its Nye well 7: and 

(3) When instream flow at Foser Park, as measured as described in 

Section S(B) be.low, is less than or eqµal to LO CFS, the City will not e.mact war er usin,g its 

Foster Parle facilities. 

B. Flow Measurement Location and ShutoffiRest>rt Protocols. As pan 

of the Pilot Project, the City will install ne.w stre311lflow gauges directly above and directly 

below its Foser Park fucilit ies. 

(l) Once the new streamflow gauges are operational, the pilot flow 

operational regime described in Section S(A) above wlli be measured using the protocol 

described in this s~ction 8(B} at the new streamflow gauge inunediately above the Foster Park 

fucililies. 

(2) Until the new streamtlow gauges are operntional the pilot flow 

operational regime described in Section S(A) above will be measured at the USGS streamflow 

gauge-at the Casitas Bridge (Gauge 11118500). 

(3) The G'FS triggers and corresponding operational changes $hall be 

made when the relevant streamflow gauge registers below the flow threshold at any ,point within 

a calendar day for tllr~. consecutive calendar days. If the final reading below the thfeshoJd 

ocettrs .after business hours. then the oper.,tional change will take place by 8 a.m_ \be followwg 
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business day. The operatio!la:l changes may be returned to normal when the relevant stre'll1lflow 

gauge registers above rhe flo,v threshold for at least 72 consecntive hours. 

C. Tenn of Pilot PtO!ec.t. Toe rerm of this Pilot Project will be for a 

period of 164 clays following the Efrective Dare . This Pilot Project may be modiiied or 

terminated under emergency conditions. 

D. funl!e Row Re~imes. All parties understand and agree that f.be Pilot 

Project is not an agreement by the City to maintain any specific flow regime after completion of 

the Pilot Project. Toe information provided through the Pilot Project may be used to help inform 

the establisl.uuenl of target :instream flows that will be inc-hided in the stipulated judgmenl and 

physical solution in the adjudication. However, the flow regime in the Pilot Pro;ect is not 

binding on rile development of those !arge1 instream flows, whith the parties agree and 

aclmowledge may be less than. grearer than or entirely ditferem than the flow regime in the Pilot 

Project. 

9. Non-Flow .Measures. The City will .i.lso -implement the following non-flow 

meastl!es: 

A. Foster Park Fish Barriers. The City will address the foUowmg two 

potential low-flow fish passage barriffs at Foster Park: 

(!J A 36 inch raw water line that runs soutbeasterly .icross the Ventura 

River fi:o!ll the City's intake-facility. TI1e line is covered in a concrete apron that due to !>OOJJ! is 

exposed above the -water stuf\ce tinder certain flow conditions. The City will take action to 

address this poteoriai barrier. 

{'.!) Due to scour, the c.re..<t of the stlbsurface dam .i t Foster Park i; 
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expo,ed above the. water suriace under certain flow conditions on its eastern terminus. The City 

shall take action to notch or othenvi~e address the subsurface dam at ibis location to remove a 

potential passage barrier. 

B. Flow Gamzin2 at Casitas Vista Road Brid2e /USGS Gauge No. 

l 1118500). If the United Staie Geologic.al Survey ("USGS") believes the C'asiias Vista Road 

Br'.dge gauge equipment is not functioning as originally Wended. the City Shall work with the 

USG$. and other responsible p:u,ies. io repair the gauge orcau.se the installation of a new gauge. 

C. Rerohtorv and Environmental Review. Completion of these. non-

flow measures is subJect to all regu1atory requirements and environmental re~iew. The City may 

process the Foster Park Fish Barriers measures as one joint project that may also include 

operationalupgndes to the City's intake fuciliry at Foster Park to enhance operational tlex.toility 

and better manage-flow at this location. 

D. Constmc.tion Milestones. Toe Cit)7 S estiniated coustmc11on 

milestones for planning,_pemlirting and rou,tructionofthese non-flow mea~ures are set rortb 

below. Tbe City shall use good fuit h efforts io acc.elerate the ,constrnc.tion ofthesenon-flow 

measures. jo.inily orindfvidually. as feasible. ineludin~ but not limited to. by considering the use 

of statutory or categorical CEQA exemptions as provided in Section 9(C) above. 

( 1) rhe City will corup!e-te preliminary design by April I. 2020. 

('.l) rhe City will circulate draft CEQA documents for pnbtic :review 

by June 1, 2020. 

(3) The City will submii permit applications by July l , 102.0. 

(4) The City will completeCEQA review by October I. 2020. 

CS) The City will roruplete construction within I year of receiving all 
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permits (time for advertise/bid/award/transition process/submitlal review). subject to timing 

constraints in mitigation measures and permits on conmuction activity. 

10. Cllannelkeeoer's Atromey's Fees and Costs. Within thirty (30) days of the 

Effeciive Date. the Cii'j shall provide Channelkeepe(s attorney. Daniel Cooper of Cooper & 

Lewand-Martin, Inc . a certified check in the amount of$850,000.00 payable to "Sama Barbara 

Qi.annelkeeper." The City's paymenr is for Cbannelkeeper's attQrney' s fees and cost, incurred 

be~.ause of!he Actioli. but is nor intended ro pay Cbannelke~'s attorney's fees and costs fur 

the trial co1U1 and .ippellare comt proceedings challenging the City° s Cross-Complaint and 1st 

Am. Cross-Complaint. Channelkeepe.r alleges that it has incurred Si,041 ,075.29, and the Parties 

will defer resolving payment of the $191,075.29 difference. 

11. Force Majeure. The Cit.y shall not be considered to be in defallli in the 

perfonuance of any oftbeir respec.tive obligations under this Agreement wben performauce 

beco.mes in!possilile. due to a Force Majeure event. A Force Majeure event is311y circum.stance 

be}und the City·s control inehtding without limitation. any act of God. war, fire. earthqu,ike. 

flood. wind,stonn. or natural catastrophe; criminal acts; civil disturbance, vandalism, sabotage, or 

terrorisn~ restraint by c.ollfl order or public authority or agency; or action or npu-action by, or 

inability to oblain the necessary aulborizations or approvals from any governmenra} agency. A 

Force. Majeure even! shall not ind.ode normal inclement weather, economic hardship, inability to 

pay, or employee negligencec If the City seeks to rely upon tllis Section to excuse orpostpone 

performance, it shall have the burden of establis~g that it could not reasonably have been 

expected to avoid the Force Majeure event and that ils exercise of due diligenc.e did-not 

overcome tile. failure of performance. The City shall exercise due diligence to resolve and 

remove any Force Majeure event. Any. delay-s due to the City's failure to make timely and bona 

fide applications and to ,exerc~ diligent efforts to comply witb the. terms in this Agreem~ will 

not. in any even.1. be considered' to be circumstance.s beyond the City 's control 
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12. Release. ofClallll5. Except as provided in the Agreement. the Parties.discharge, 

release and waive as to,each other, and their respective. agent.S, employees, Boards, Councils, 

members. representatives, officers. directors. insurers, anorney,;, affiliates. assigns, predecessors, 

aud successors. from any and all claims. causes of action. losses. damages. costs and attorneys' 

fees. whether based on case law. the 0 11ifornia or Fecieral Endangered Species Acts or otllei" 

statules. constitution. contract. tort. equity. indemnity, or auy other theory of recovery, which the 

P'1tties have ormay have, whether known or unknown. suspected or un:,'llSpCCfed. which were 

raised or might have been raised. or arise otll of or are connected with the Action. !hat occurred 

up to the date of the execution of this Agreemen!. 

i3. Waiver of Section 154]. Except as provided in the Agt;eement. the Panics 

acknowledge that tbe_y have been informed of and are funiliar with the provisions of Civil Code 

section 1542, which provides as follows: 

A GENERAL RELEA.SE DOES NOT EXJ'Th'D TO CLAIMS 
WHICH THE CREDITOR DOES NOT KNOW OR SUSPEc;T 
ro EXIST IN HlS OR HER f A VOR AT THE TIME OF 
fXECTJTING THE RELEASE, WHICH IF KNOWN BY HIM 
OR HER MUST HA VE MATERI.<\LLY AFFECTED HIS OR 
HER SETTLEMENT WITH THE DEBTOR 

The Parties waive an& relinquish all rights and belle.fit, rbey haw under Ch,il Code sectio!l 1542 

to the full extent that they tll3Y lawfully waive all such rights and benents pertaining to the 

Released Claims. 

14. Claims Not Rele3sed The Parties do not release: 

A. f utute Pumping and Diversion Oiannelkeeper·s claim after the Pilot 

Project is completed but before enttyofa stipulated judgment m the adjucliaition !bat future 

pumping and diversion of war er in .Reach 4 of the Ventura Rfrer is an \lllfeasonable use in. 

violation of the Califurnia Constitution Article X, Section 2. and the public trust doctrine . 
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B. Unpaid Attome,'s Fees. and Costs. C!Jannelkeeper's claims for 

attorne.y"s fees and costs in the amount ofS191.075.29. 

C. Enfurcemenr0f Astreement. Any action to enforce the Agreement. 

15. Request for Dismissal. Within five business days of the Effective Date, 

aiannelkeepe, sfull file a re,iuesr for dismis;;a.1 in the form attached as Exhibit A. 

16. Joint Pres, Release. Within five bu;fuess days of ihe Effective Date, the Parties 

shall issue a joint press release in the form attached as E'Wloil B. 

17 Representations and. Warninhes. Each of the Parties represents and warrants to tile 

other Party that 

A.. As of tile date oftlleir execution of this Agreement. fhey are unaware 

of aoy facts. collditioDS' or matter~ relating to. arising out of or coll!lected with tile events aod1or 

transactions which would give rise to any claims for damages or equitable relief not being 

released by eacll party pursuanl to the terms of ibis Agreement. 

B. Eacll of the Parties ha, tile requisite power and authority ro .enter into 

this Agreement and to consummak the tr=ctions conrerupl:ited by this Agreement. 

C. No ponion of any claim, demand, cause of action that they may have 

or llligbr have, which are be.ing release.d herein. has been as;igoed or ,tr303ferred to aoy other 

person. entity, or compaoy. 

D.. In execll!ing this Agreement. tile Parties haverelied ;;o.Jely upon their 
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own judgment, belief and knowledge and on the advice and reconunendations of their own 

independelllly selected counsel concerning the narure. extent and durarionofiheir rights and 

claims. further, thar. they have not been influenced by any representations or statements. 

concerning any matters made by any other parties or by any person or attorney representing any 

other parties in connection with the negotiation and/or. entering irito of this Agreement. 

18. No Adn~ sion ofLiabin'tv. The Parties agree that by the e."ecutiou of this 

Agreement and the con.summation of the settlement and release of claims as set fonh herein. 

none of the Parties admit responsihilily or liability as to any matter whatsoever, nor shall tbis 

release; or the sertlement and release it effecruates, be admissibk in evidence in any proceeding 

of any namre wharsoever except as desctibed above. 

19. Enforc.eruent of A!!feement. If legal proceedings are commenced by any of the 

Pan1es to enforce or intetpret the provisions of this Agreement, the prevailing party shall be 

entitled to recover all of sucll party's artome.ys · .fees and costs and e;qienses of lit igation 

including any and all appeals or petitions as weU as fees and-costs incurred in enforcing any 

resulting Judgment or award. 

20. Entire Agreement. All agreemerus. c.o,"3l31lts. representations and warranties. 

ei..-pressed and imp lfed. oral and wrirten, by each Party to this Agreement concerning its subject 

matter are coruained herein. No other agreements. covenants. representations or warranties .. 

e.xpressed or imp.lif.d,. oral or written, have been made 1:iy any Party to any other Parry concerwng 

the subjecr malt er of this Agreement. AU prior and tomemporaneous conversations. covenants 

and warranties concerning the subject matter of this Agreement are merged herein. This is a fully 

integrated Agreement. 

21. Drafted by All Parties. This Agreement shall be deemed drafted by au Parties 
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with the advice of counsel for the purposes of its interpretation. sufficiency and enforcement, and 

sball not be construed a,gainst either\lllder the doctrine of contra pre[eremem. 

22. All Remedies Available for Breach of the Aereement. All remedies. including 

without linutation ,peclfic performanc.e. sball be available for a breach ofthis .'\greement. 

23. Effective Date. ThlsAgreement shall become effective immediately upon the 

execution of this Settlement~ by all Parties. This Agreement may be executed in 

counreq:iarts. When aU Parties and their respective attorneys have signed and delivered at le.ast 

ooe such counreq:iart to the other Parties. each counreipart shall be dee1lled an original and when 

taken to.g_etlier with other signed counm parts. sbaU constitute one agreement. wbicll sllalJ be 

binding upon and effective as to all Parties. No original signatures shall be r~ed to establish 

the validity or authenticity of this Agreeme.nl. 

24. Governing Law. This Agreement shall. be construed in accordance with, and shall 

l)e. governed by, the laws oftlie S1ate of California. 

25. Severabilitv. Ifanyportionofthis Agreement is declared bya court of competent 

jurisdfctlou to be invalid or unenforceable, such portion shall be deen1e,d severed from this 

Agreement and the remaining portions shall rema!n in full force as thoughsuch invalid or 

unenforceable provisions OT portions bad not been a pan of this Agreement. However, if-the 

prov1Sions requiring di.slllissal of al.I actions and cross-ac.tions with prejudice, or if the provisions 

fur releases of claims as provided herein, are round to be invalid. then this Agreement shall be 

considered invalid in its enrirety. 

26. Perform All Acts. Each Party agrees to perforntall acts and execute and deliver 

all documents necessary to carry out the purpose .md intent offllis Agreement. 
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D&ledi Septm,ber lg 2019 

,AJ)J'R.OVBD A8 TO FOI\MJ 

t>•ted! S.p1cmb,,'2f~o19 OOOP,llR & LBWAND•MARTD'I, !NC, 

B~~~ 
,\\tom")'• for Paritlonor SANT~ 
BAIUlARA CRA)(NBLKEEl'Bll 

BEST BEST & KRIBOBI\ LLP 

Byl ~ T MA.. 
OENl!TANAKA 
SRAWN HAO!R.TY 

-lJ . 

SAiW! CHRISTOP!\l!ll l'OLSV 
DAKOTAH BSN/M11N 
Allom~t Cot Respon~t an6 Oo• .. 
Compl.lnMl CllY OF SAN 
BUENAV.BNn/lV. 

--



EXHIBIT A 



CIV-·liO 
DanTel COO(ler (SBN 153576) 
Cooper & Lewand-Martin, Inc. 
10048 O'Re<lly Aveeue 
San Fr-anClsco. CA 94129 

(415) 360-2962 
d;J11iel@ooope{1ew-d0d-mar1Jn.com 
Plaintiff and Petitioner santa Barllara Chann~~-

SUPERIOR COURT OF CAI.IFOillllA. COUNTY OF Los Angeles 
312 North Spling street 

Los Angeles, 90012 
Snnno Street Courtllouse 

PLAJlffiFF"'=TITIONER SanlaSamara Ch9nnelkeeper 

DEFENOANTIRESPONOENT· S1aie Wate, Resources Conlrol Boaftl 

REQUEST FOR DISM.ISSAL 19STCPO tlTii 

A conformed copy )"/ill nor be returne-d by the clerk" unless a method of return fs- provided witt\ tile document. 

i l1is; form may not be used ror dism'issal of a derivtltr'Ye action or a ~iis.s aetfon or of any party or eouse or-tic'tion fo " 
cla.ss action. {Col. Rules or Court, rule-s ~.u;o 11nd 3.170.} 

L TO THE ClER.I(; !llea!:e dtsmiu tllls aclion as foMow~ 
"- I ii 181 With prejudice (21 D W(\hbUJl>re,Udic,, 
h_ 111 181 Cooiohl1nl (2) 181 P•tition 

(3) D Cro'5-complo1nt filed .bJ /"'me/ 
(4) D CrM.S-COmploint filed bJ inome/. 
(5) D Enlireaclion of all panies and al c,oses of oc!ioo 

un f</llie/ , 
on (dote)' 

(~I Oih.e, (speclJ/1'.' All claims adv . City cr SB e,rcal£ ii< fl.lwre l>IIOJPi09 m =os-.e, P.ark; or,o 
$~91~075..29 in nttome.Ys- fe.e . 

2 (Complete Ir> all C4ses exrepl family klw cases.) 
The court D did D did notwa,1o1e coort tea ~!'Id oost$ fora pony in tms cas-e. (Thtsinformnoon mtJybe obu,111ed{rom 
the clerlt If co_urt. fee~ Dnd costs were w:;Ned, the clec/:JrJfbn on lheb;;ck of.thisfOJm must be roro.olefedJ, 

o a,e: September • 2019 

Danie4 Cooper 

D 
Attorney or pany \!lfthoLJ\ ®omey ror 

r.8'] Plam!ifflPetitioJ1er D Deie11dD1\!/Responaenl 
D Cross-0:intl'annnl 

to THE CLERK: Conse0t~n the ahovedl-:;Mls:!i"I is hereby gNffl '""' 
Dute: 

DD 
Attorney or pwty wilnow1 a.1omey for, 

D Pi,inllfil~euuoner D Dfien<Janu;;;;.•,1<>r1<Jent 
D C.loss--Coo!?elnnnl 

(Ta be q,mp'eted by ci<rk) 
4. D Dism,ssal entered a< reques~ '"'1~/e)· 

5 D DisrmsMI entered on (date) ; as to only (Ftame.J; 

6. D Disnissal not entered~• requ .. ted (or l/1efollowlng .-on, (,p<><ifif/, 

a D "-t!omey ~ pa,ty wftnoul attorney notffieo on (dote): 
b. D ,ouomey ~ pt;tly wi1110U1 Bfiomey nol nollfie,:L Flfng P•"Y ro,lea ID prov,oe 

D a copy to be c.onforme<i D me!il't!.lo rewm c.ooforn,e,:j oopy 
IJote· Clerlt. by _________________ ff..,.!1$ 

REQUEST FOR DISMISSAL 



PLAll'ITIFFIPETITIONER· Santa Baroara Channellie.epe 
DEFENDA"1TIRESPONDENT· State Water Resources Control Board 

CASE NUMBER' 
19STCP01176 

COURrs RECOVERY OF WAJVED COURT FEES ANO COSTS 
Ii e party whose-coort fees and oosts were initially wei9ed l\as teoovereo or will recove, S10,000 or­
more ITT ~alue by way of settlement. cOOlprolllise. cYbitratioff -mvard, mediation settfemen~ or other 
means. the court has a sto'ttrtory lien on ttlat recovery. Toe coun rtlay ref Use to cfismiss1tie case unto 
the lien is satisfied (Gov. Code. § 68637 .) 

Declaration Concerning Waived Coun Fees 

l h:e c.QtJrt waived court fces--and costs in this action for-(oa.me}~ 

2. Toe person named in ttem: , is (cl~~ one fre}ow): 
a D not recovering anything Of value by Ulis a.ctiorL 
~. D reco•1en·119 1ess tnan s1e.ooo in v.al•e by tlftS adlon. 
c. D recovering $\ 0,000or moce m V3lt.Je by thi's adion.. (If l em 2c is checke~ eem 3 mUSI. be comp6ted J 

CIV-110 

, . D All court fees and oourt oosle ll'.m were waived in till• acflon hate bee,, paf<I ,o the court (chw. onei· D Ye! D l'lo 

I de~ •• sre \Hlder penalty of peoury unaer the taws Of the State of eaJlfomia tha~ the inform11tio11 above is true and correct 

Qa!e; ----------

D D 

REQUEST FOR DISMISSAL 



EXHIBITB 



For Immediate Release: 
Septembcr301 2019 

Contacts: 
Craig Jones, Ventura ¥later PIO 
SOS.654-7526 

caloncs@cityofventura- ca .go-v 

Sen Pitterle, Channelkeeper Science & Policy Director 
SOS.563· 3377 ext. 3 
b~n@~bc\...org 

THE CITY OF VENTURA ANO SANTA BARBARA CHANNELICEEPER PRESENT INTERIM 

SITTLEMENT ON VENTURA RIVER LITIGATION 

Combined efforts. result in on interim agreement that will protect and preser.ve the Ventura River 
Watershed, wildhfe and rhe many diverse interests that rely on its water supply 

Ventura, callfoM'lfa - The City of San Buenaventura and Santa Barba ra Ch;innelkeeper are pleased to 

announce an inlerim settl ement in the lawsuit regarding the pumping and diversion of water from the 
Ventura River Watershed. Both Channelkeeper and the. City are dedicated to ensuring the protectiOf'J of 

this finite water source and the habitat and species that rely on it w hite providing water now and for the 

future. l tiis colla.borative agreement brings u.s another step closer towards this goal . 

As pa11 of the i nt.erim settlement, t he City agreed to begin a Pilot Program to reduce its pumpio~ and 

diversion of water from the r iver when f lows drop during drv ti'mcs to help protect species that depend 

on the rf\lef . The City will also address two taw~flow fish passage barriers at its Foster Park facilities and 

install two monitoring gauges to help better evaluate water levels in the river~ These. interim measures 

will provide temporary assoraoce that some water remains in tile river until scientific studies are 

compJeted to establish appropriat e permanent-s.afeg.uards for steel head white also meeting the 

community's water needs. 

"We are proud to be working with Chal'\nelkeeper to put forth a plaJl tha.t wm protect the needs and 

rights of each water user in the watershed,., said Mayor Matt LilVl!'rc. "lhl s settlement represents a 
shared commi tment to. secur ing our water resources for all who rely on them now and moving forward."' 

""q 1annelkeeper is gratified that the Cjtv Is ·engaged in good farth in a process to re.store river flows for 
steel head and other specjes throUgJioot the length of t he Ventura River," said Kira Redmond, Executi:ve 

Director of Santa 13.lrbara Channelkeeper. "While there is a long road ahead, we look forward to 
collaborating with the City to estabJish "3 permanent solution that en,stJres sufficient flows for steelhead 

and other 3quatic life io the future." 

Finding comrnon ground with tJ,e OtV enabled Channelkeeper to help protect the steelhead for the 

upcoming dry season. Both si des had to compromise to create a vetli"de to serve the ne.edsof both the 

municipal customers of the Citv and the environment i o the future. 

This interim settlement represents a milestone in a collaborative process that has been underway since 

Apr il in estilblishi oga holistic.. 1.ocally driven solution that protects the Ventura River and s:teelhe.ad and 

helps preserve the Ctty's oldest water supply for the>futur e. By working together with the many diverse. 

water users in the region_, the State. Water Resources Control Board, and the California Department of 

Fish and Wildlife, the objective of thi> q tv and Ch.annelkeell"r is to establish an adaptive and last ing 



framework thatdearlv recognizes the needs and righ~ of each Water u.s.er, e,isure:s sufticie,nt flows to 

sustain wildlife and public recreatioll, and sh;ires the responsibilfty of preserving finite. water supplies 
amongst all users. 



Third Amended Cross-Complaint 
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] ÛQGJ

_ H̀PXKaHPKLUPHP

b cOPXKaHPKLUPHP

d EFGHIJKLMHNGKSUIOeH\

Df WUQXgKaHPKLUPHP

DD aUhOIK[OGXQIHKiNjOI

DR kQ\HTHK[HMMO\

DV Q̂lQKSUIOeH\

DY WNTNK[HMMO\

DZ mgUQPHGJKEHnP

D] mHoUKpNMMNeIHGJ

D_ qIIU\UKWHGXHKiUPH

Db ErHNK[HMMO\

Dd aUsnhUUJK[HMMO\

Rf mNOIIHKiOrOJHK[HMMO\

RD tooOIK[OGXQIHKiNjOI

RR WUQXgKkUHPX

RV uQGlI\K[HMMO\

RY iQPPOMMK[HMMO\

RZ kUGOrUK[HMMO\

R] vUIXgKkUHPX

Rb tooOIKErHN

Rd Q̂XHQKSMHX

Vf WgOIhUUJ

VD aNXXMOKkQJJ\K[HMMO\

VR aHPK[NIlOGOPKk\G

�êèéü
wþýìêï�þíñüí

xþýìêí�ì
ï�èéü
þêñìí

çéywþýìêí�ì
í

z{|}~��ß�â
�~�}������~����{��
������������|{��



������������������������²����½�����½��������

�

�����

�
��
��

�
�
�
��
 
�
�
�
��
�
�

��
�
 
�
��
�
¡�
�
��
�
�

¢¡���
��������

��

��£
�¤

�
¢
�
�¥

�
��
���

¦��¡§¡̈������

�
�
�
¡�
�
�
�
�
�
�
�

©��
ª�
«�����¦

¬­
�§
§

�
��
��

®̄ �¬̄
��

�
��

��

¢���
��«¡��«

¦��¡§¡̈�
©�«��ª�¡�

°
�
�
�±
��
©
¡ª
�
�

�
�
�
�
��

�����

­

���̄ ²�

��
¦
�
�¡
§¡̈
�

��
³

´µ¶·µ̧¹
º»¼¹

º½»¶

´¶̧»¾́ ¿·Àµ

º»¼
Á¶µÂ

Ã»¹¶À»¹¾ÄÅ̧¶·Æ¹

Áµ·ÀÇ̧»
ÓÔÕÖ×ØÙÚÛÜÝÔØ

ÞßÖ×ÙØà

áâãäâ
åâæåâæâ
çèéãäê

ëìãäéæâ
çèéãäê

íîïðï

ñòóôõ

ñòöö

ñòó÷ø

íîïðï

¦��±�§È������

¦
��¡§¡̈�

�
��
�
�

²
�
É
�
�
�
�
�
�
Ê
�
��
�
�
¬
�

ËÌÌ�
�­

²
�
��
¦
�
�¡
§¡̈
�
�
��
�
�

����¤�¤
��
��
Í��Î±¡�

Ï
�
Ð

Ð
��
¤
��
�
��

�

Ñ���Ñ��¡�

Ñ
��
�
�
��
�
�

Ò
�
¡¤
§�
�

���
�
�
�

��
Ó�

Ñ
�
§§
�
�
�

��
�

�
��
Ô
�
��
�
�
�
�
�
�

Õ§¤¦�������

¦±
�¡�
���
���
��

Ö
�
«�
Õ
�̈
¡
Ñ
� �
¡�

��¬
�Ð
���
���
��

Ê
¡¥
�
�����

×
�
§¤
�
�
�
�

��
��

¢¡ª�
Õ
�
�
�
��
��

ø ó ô ö �ø�÷
�����

ØÙÚÛÜÚÝÞßàÞáâãÙä

åæçèéêëìíîïæêìðëèæêñòæó

$

ôõöõ÷øùúûüýþ
���ûù�ù��ü÷ôõöõþ÷�ý�öúûõ÷�õöýû	
ý�÷�ûùöýüö�ù�÷ô�	öû�üö

�õ
÷�ûýõöý�÷��÷�ûýý����ù÷�ýö�ùû�÷ú	���÷�	û�÷	ù�ö�õûý
�õ��÷����÷�����ûýý����ù�ùû�

�ÅÅµ̧¾º½»¶

�
�
Ó�
Ñ

�§§
���
���

¦¬Ñ���§
¤�

��

��
�
��
³

¦¡���
�¢
��
�Ñ
��¡�

Ï�ÌÌ�È°�§§��ÈÑ��¡�

¢¡ª�
Õ
��
�
����

��
�§
¡�
�
ÈÑ
��
¡�

©¡¬�������

×¡
§§«�
�����

����
�¤�
��
���
�

Õ
�
�
°¡

�Ô

Ñ
��
¡�

µ́¶·µ̧¹
º»¼¹

¶̧́»
¿́·Àµ

º»¼
Á¶µÂ

��

�
 
�
��
�
¡�
�
��
��

°
�
�
�±
��
©
¡ª
�
�

ñòó÷ø

�æèëî ì!êæëì"ë#

�����������$�$�$�%�£� £���&�¤¢��'�§£̈



SBCK v. City of Ventura Settlement Agreement Amendment 



82470.00018\33149811.1 
 

 

- 1 - 
82470.00018\33149811.1  

 

AMENDMENT TO SETTLEMENT AGREEMENT 

 

This Amendment to Settlement Agreement (“Amendment”) is entered into between Santa 
Barbara Channelkeeper (“Channelkeeper”) and the City of San Buenaventura (“City”) regarding 
the action entitled Santa Barbra Channelkeeper v. State Water Resources Control Board and the 
City of San Buenaventura, Los Angeles County Superior Court, Case No. 19STCP01176 
(“Action”).  Channelkeeper and the City may be collectively referred to as “Parties” and 
individually as “Party”.  This Amendment is entered into and effective on the date defined in 
Section 2 below (“Effective Date”).  This Amendment is made in light of the following recited 
facts (each a “Recital”). 

RECITALS 

A. On September 30, 2019, the Parties executed a Settlement Agreement in the 
Action which settled past disputes while preserving certain claims and defenses for future 
alleged violations. 

B. On June 24, 2020, at a Status Conference in the Action, Channelkeeper expressed 
an intent to file a motion for interim relief against the City regarding flow in the Ventura River at 
Foster Park, and the Court ordered Channelkeeper and the City to meet and confer regarding the 
motion. 

C. The Parties met and conferred on multiple occasions, and now desire to settle 
claims for interim relief regarding flow at Foster Park through this Amendment. 

TERMS 

Now, therefore, in consideration of the commitments made in this Amendment, 
Channelkeeper and the City amend the Settlement Agreement as follows: 

1. The Parties amend and modify the Settlement Agreement by adding the follows terms, 
which supersede, modify or amend the terms of the Settlement Agreement: 

1.1 When daily average flows as measured at the VR-1 gage fall below 4.0 CFS for 3 
consecutive days, the City will shut down wells Nye 7 and 8 before noon on the following 
business day. 

1.2 If daily average flows as measured at the VR-1 gage fall below 3.0 CFS on any 
day of the time period in Section 1.1 above, the City would also shut down the subsurface intake 
at the same time as the shutdown in Section 1.1 above. 

1.3 If the daily average flows as measured by the VR-1 gage fall below 4.0 CFS for 3 
consecutive days, but stay above 3.0 CFS during that period, the City would shut down wells 
Nye 7 and 8 but would be permitted to continue to operate the subsurface intake until the daily 
average flows fall below 3.0 CFS for three consecutive days. 
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1.4 The City shall monitor the impact of pumping on instream flows for the life of 
this agreement. The City shall specifically evaluate the impact of continued pumping at the 
subsurface intake after the shutdown of wells Nye 7 and 8 pursuant to Sections 1.1 to 1.3 above. 
If monitoring at station VR-2 downstream demonstrates a sustained impact on  instream flows 
after the shutdown of wells Nye 7 and 8, or after the shutdown of the subsurface intake, the 
parties shall meet and confer on or before 30 June of the following year to discuss whether 
continuing to pump groundwater when instream flows fall below 4.0 CFS may occur or whether 
all production should stop at 4.0 CFS.  If the parties are unable to agree, either party may pursue 
any available legal remedy they have related to this issue by seeking resolution of the issue via 
the Court.   

1.5 Other than as provided in Section 1.4, Channelkeeper agrees not to seek other 
interim relief regarding flow. This settlement relating to interim flows in no way impacts 
Channelkeeper’s ability to comment on, support, or challenge the physical solution proposed by 
any party in the Action.  

1.6 The City shall continue to implement this revised flow regime at least until entry 
of the stipulated judgment and physical solution. 

1.7 The revised flow regime may be temporarily modified or suspended under 
emergency conditions. Emergency conditions include Act of God, unforeseen pipe failure, and 
the inability of the City to obtain sufficient usable replacement water from Casitas Municipal 
Water District or other sources to serve its customers.  The City shall promptly notify 
Channelkeeper in writing whenever such an emergency condition exists.  The notification shall 
include the justification for the modification, and supporting documentation. If necessary, the 
parties shall meet and confer about the modification or suspension to limit its impact on Southern 
California steelhead and other impacted species. 

1.8 If the City seeks to modify the flow regime pursuant to Section 1.7 above because 
it is unable to obtain replacement water from Casitas Municipal Water District, the City shall 
provide Channelkeeper with 30 days written notice, if such notice is feasible in light of water 
management plans or testing trends, or as much advance notice as is feasible when the inability 
results from an unexpected event.  If the modification is based on the inability to obtain 
replacement water from Casitas, the City shall implement the following specific water 
conservation measures in the impacted service area during the emergency period of modification 
or suspension: 

1.8.1 City Actions.  

a. Encourage maximum conservation by all customers and users in 
the impacted area. 

b. No outdoor irrigation using potable water will be allowed.  

c. All water use not required for health and safety is prohibited.  



82470.00018\33149811.1 
 

 

- 3 - 
82470.00018\33149811.1  

d. Suspend the issuance of any new development approvals and new 
water connections in the impacted area other than those required to 
be processed by state law. Building permits which do not create 
new demand for water or which are for emergencies, public safety 
and water conservation may be exempted by the City Manager.  

1.8.2 Water Customer Actions.  

a. Comply with mandatory water conservation regulations.  

b. Prohibition of all outside water use unless necessary for the 
preservation of health and safety and the public welfare.  

c. Watering with hand-held five gallon maximum bucket, filled at 
exterior hose bib or interior faucet (not by hose) shall be allowed at 
any time. This will assist in preserving vegetable gardens or fruit 
trees.  

d. The filling of swimming and wading pools is prohibited. 

1.9 Channelkeeper acknowledges that the City currently plans to construct the Foster 
Park notching project this fall in accordance with the Settlement Agreement. In the unlikely 
event that the implementation of the notching project impacts the City’s ability to implement the 
revised flow regime, or in the possible event that the notching project temporarily impacts the 
City’s ability to use VR-2 to monitor downstream impacts of the pumping regime, the Parties 
shall meet and confer to discuss any modifications or suspensions of the flow regime or the 
monitoring process as necessary to complete the notching project. 

1.10 The City and Channelkeeper will work in good faith to prepare a joint press 
release regarding this amendment to the Settlement Agreement.  In addition, the City and 
Channelkeeper will meet and confer on whether they can work collaboratively on other public 
relations efforts to raise awareness of the need to protect the Ventura River Watershed and its 
habitat, including protections for the Southern California steelhead. 

2. This Amendment shall become effective immediately upon execution by the Parties.  
This Amendment may be executed in counterparts.  When the Parties and their respective 
attorneys have signed and delivered at least one such counterpart of the other Party, each 
counterpart shall be deemed an original and when taken together with other signed counterparts, 
shall constitute one agreement, which shall be binding upon and effective as to the Parties.  No 
original signatures shall be required to establish the validity or authenticity of this Amendment. 

3. Except as superseded, modified or amended by this Amendment, the Settlement 
Agreement remains in full force and effect.  In the event of conflict between the terms of the 
Settlement Agreement and the terms of this Amendment, the terms of this Amendment shall 
govern. 

4. All agreements, covenants, representations and warranties, expressed or implied, oral or 
written, by each Party to this Amendment are contained in this Amendment.  No other 
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agreement, covenants, representations or warranties, expressed or implied, oral or written, have 
been made by the Parties concerning this Amendment.  All prior and contemporaneous 
conversations, covenants and warranties concerning this Amendment are merged in this 
Amendment.  This is a fully integrated document. 

5. This Amendment shall be deemed drafted by all Parties with the advice of counsel for the 
purposes of interpretation, sufficiency and enforcement, and shall not be construed against either 
under the doctrine of contra preferentem. 

(Signatures on following page) 
  



Dated: 3/ 14. / zoz.o 

1'ated:--=i -1--l-zo--4-{ to.:....._2._o __ 

APPROVED AS FOR FORM: 

Dated: ~ , 'bv>r- t CJ 2 c) 

Dated: August 20, 2020 

82470.00018\33 1498 l !.l 

SANT A BARBARA CHANNELKEEPER 

CITY OF SAN BUENA VENTURA 

By: 
City ~ 

DANIEL COOPER 
Attorneys for Petitioner SANT A 
BARBARA CHANNELKEEPER 

BEST BEST & KRIEGER LLP 

/h~· 
By:_-=-----------

SHA WN HAGERTY 
CHRISTOPHER PISANO 
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Attorneys for Respondent and Cross­
Complainant CITY OF 
SAN BUENAVENTURA 
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF LOS ANGELES 

SANTA BARBARA CHANNELKEEPER, 
a California non-profit corporation, 

Petitioner, 

v. 

STATE WATER RESOURCES 
CONTROL BOARD, a California State 
Agency; et al.,  

Respondents.  

Case No.  19STCP01176
Judge: The Honorable William F. Highberger 

[PROPOSED] STIPULATED PHYSICAL 
SOLUTION AND JUDGMENT 

CITY OF SAN BUENAVENTURA, a 
California municipal corporation,   

Cross-Complainant, 
v. 

DUNCAN ABBOTT, an individual; et al.  

Cross-Defendants. 

Action Filed: September 19, 2014 
Trial Date: Not Set 

66607256
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[PROPOSED] STIPULATED PHYSICAL SOLUTION AND JUDGMENT 

Certain Parties1 to this Action have stipulated to entry of this Physical Solution and 

Judgment (“Physical Solution”).  The stipulation of the Parties is conditioned on further 

proceedings that will result in the Physical Solution becoming binding on all Bound Parties in 

this Action.  The Court, having exercised its constitutional duty to evaluate a physical solution, 

considered the pleadings, the stipulation of the Parties, the evidence presented, and based on the 

findings of fact and conclusions of law set forth below, approves the Physical Solution2 and 

enters this Judgment in furtherance of the requirements of Article X, section 2 of the California 

Constitution.  In imposing the Physical Solution, the Court has determined that the Physical 

Solution optimizes the reasonable and beneficial use of water in the Ventura River Watershed and 

avoids substantial injury, material expense, and unnecessary waste of precious water resources in 

a manner protective of public trust resources, that it is consistent with Code of Civil Procedure 

sections 830-852, as applicable, and that it conforms with California water law and policy, 

including because it preserves the continuing jurisdiction of the Court to enforce the Physical 

Solution and to address future disputes, if necessary.  This Physical Solution does not determine 

water rights or directly limit water Production.  Instead, it creates a specific plan to manage the 

Watershed to protect existing reasonable and beneficial uses of the water within the Watershed.  

1 A list of defined terms used herein is attached hereto as Exhibit A.  For ease of reference, defined terms are placed 
in initial capitals, and bolded when first defined or used.  
2 A “physical solution” describes an agreed upon or judicially-imposed resolution of conflicting claims in a manner 
that advances the constitutional rule of reasonable and beneficial use of the state’s water supply. (City of Santa Maria 
v. Adam (2012) 211 Cal.App.4th 266, 288.)  It is defined as both a defense to the issuance of an injunction (Tulare 
Irrigation District v. Lindsay-Strathmore Irrigation District (1935) 3 Cal.2d 489, 574, 579; Rancho Santa Margarita 
v. Vail (1938) 11 Cal.2d 501, 556) and as “an equitable remedy designed to alleviate overdrafts 
and the consequential depletion of water resources in a particular area, consistent with the constitutional mandate to 
prevent waste and unreasonable water use and to maximize the beneficial use of this state’s limited resource.” 
(California American Water v. City of Seaside (2010) 183 Cal.App.4th 471, 480.)  Physical solutions need not 
allocate water rights if a dispute as to water right priorities is mooted by the implementation of practical measures, 
such as ensuring downstream water users are not adversely affected by upstream use, raising money to improve the 
watershed or import water, and encouraging local water conservation.  (City of Barstow v. Mojave Water Agency
(2000) 23 Cal.4th 1224, 1235.)  A physical solution is thus a practical remedy that does not change vested rights.  (Id.
at p. 1250.)  The “established practice” of reserving continuing jurisdiction enables the Court to address water rights 
issues, if and when required.  (Hillside Memorial Park & Mortuary v. Golden State Water Co. (2011) 199 
Cal.App.4th 658, 671.) 
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The Physical Solution is hereby entered as binding on all Parties to the Action, on certain parcels 

within the Watershed identified herein, and on all Persons appearing in this Action, including, 

without limitation, being binding on all Parties who have stipulated to this Physical Solution, on 

all Parties who are subject to prior settlement(s) or judgment(s) of the Court, on all real property 

overlying the Basins in the Ventura River Watershed, on all Parties who have defaulted, and on 

all Persons who hereafter stipulate or otherwise become Parties to this Physical Solution.  The 

Physical Solution is also binding on all named Cross-Defendants owning real property adjoining 

or abutting the waters of the Ventura River or its tributaries, whether flowing on the surface or 

underground in a known and defined channel, and their successors and on all real property 

overlying one or more of the following four Groundwater3 basins that are subject to the Physical 

Solution: the Lower Ventura River Basin, the Upper Ventura River Basin, the Ojai Valley 

Basin, and the Upper Ojai Valley Basin (collectively, “Basins”).  The Physical Solution is also 

an in rem judgment binding all real property overlying the Basins.  All Parties, Persons, and 

properties listed above as bound by this Physical Solution are referred to herein as “Bound 

Parties.” 

Based on the findings of fact and conclusions of law contained in this Physical Solution, 

the Court determines that the imposition of the Physical Solution is required to implement the 

mandate of Article X, section 2 of the California Constitution in a manner that does not cause 

substantial injury to water right holders, is consistent with the public trust doctrine, and Code of 

Civil Procedure section 849 because it preserves and protects all reasonable and beneficial uses of 

water of the Ventura River Watershed and reasonably balances the needs of public trust resources 

with the consumptive use needs of people, agriculture, and industry while establishing and 

implementing actions to maintain the Fishery in Good Condition.  The Physical Solution 

establishes a long-term Management Plan or Plan that accounts for: the specific needs of the 

Fishery, variable hydrology of the region, periods of low and very low precipitation, and the 

3 Groundwater means water beneath the surface of the earth within the zone below the water table in which the soil is 
completely saturated with water, but not including water that flows in known and definite channels. 
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condition and quality of the habitat during the lifecycle of the Fishery, including the specific 

reach habitat requirements pertinent to that lifecycle, and thereby ensures the viability of the 

Fishery through a series of coordinated management actions under the Plan.  Collectively, these 

management actions undertaken by the Parties will concurrently preserve public trust resources 

and provide a continued water supply for the thousands of people, farms, and businesses that rely 

on the Ventura River Watershed for water. 

1. DESCRIPTION OF LITIGATION 

1.1 Initiation of Litigation 

In September of 2014, Plaintiff Santa Barbara Channelkeeper (“Channelkeeper”) filed a 

Complaint and Petition for Declaratory Relief and a Writ of Mandate (“Complaint”) pursuant to 

Code of Civil Procedure section 1085 in the County of San Francisco Superior Court (Case No. 

CPF-14-513875) against Defendant and Cross-Complainant City of San Buenaventura (“City”) 

and Respondent State Water Resources Control Board (“State Board”).  Channelkeeper asked 

the Court to declare that the City’s extraction of water from Reach 4 of the Ventura River from 

April through October is unreasonable, in violation of Article X, section 2 of the California 

Constitution and to direct the State Board to perform alleged mandatory duties under Article X, 

section 2, Water Code section 275, and the public trust doctrine, to prevent that alleged 

unreasonable use by the City. 

In response to the Complaint, the City filed a Cross-Complaint, and later a First Amended 

Cross-Complaint, against other surface water and Groundwater users in the Ventura River 

Watershed who it alleged affect the flow of water in the Ventura River.  As used herein, the 

Ventura River Watershed or Watershed includes the entire Ventura River and its tributaries, as 

well as the Basins.4  Channelkeeper moved to strike the City’s First Amended Cross-Complaint, 

4 Although the Physical Solution evaluates the entire Watershed and proposes measures to address habitat conditions 
within the Watershed, not every parcel of land within the Watershed is covered by the Judgment.  The Judgment 
applies to Bound Parties and also extends to the Basins over which the Court has in rem jurisdiction. 
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and the San Francisco Superior Court granted the motion. 

1.2 Appeal and Court of Appeal Decision 

The City appealed the decision to strike its First Amended Cross-Complaint.  On January 

30, 2018, the Court of Appeal, First Appellate District, Division Two, reversed the San Francisco 

Superior Court’s decision and remanded the matter in Santa Barbara Channelkeeper v. City of 

San Buenaventura (2018) 19 Cal.App.5th 1176. 

1.3 Amended Pleadings and Transfer of Venue 

Following the Court of Appeal’s decision, Channelkeeper filed a First Amended 

Complaint and Petition (“Amended Complaint”), and the City filed a Second Amended Cross-

Complaint.  The Amended Complaint alleges one claim for relief against the City for declaratory 

relief and four claims for relief against the State Board for writ of mandate.  On January 2, 2020, 

the City filed a Third Amended Cross-Complaint (“Amended Cross-Complaint”).  The 

Amended Complaint and the Amended Cross-Complaint are the operative pleadings in this 

litigation and are collectively referred to in this Physical Solution as the “Action.” 

In the Amended Cross-Complaint, the City named approximately 2,300 Cross-Defendants 

who beneficially use or who have potential rights to waters of the Ventura River, including 

subterranean water flowing in a known and defined channel, and/or Groundwater in the Ventura 

River Watershed, including surface water from the Ventura River and its tributaries and 

Groundwater from the Basins.  The Amended Cross-Complaint also alleged that the Court has in 

rem jurisdiction over all property overlying the Basins.  The Amended Cross-Complaint alleges 

nine separate claims for relief, which are two claims for injunctive relief (first and second claims 

for relief), one claim for entry of a physical solution (sixth claim for relief), and declaratory relief 

claims for pueblo and/or treaty water rights, prescriptive water rights, appropriative water rights, 

municipal priority, the human right to water, and reasonable and beneficial use (third, fourth, 

fifth, seventh, eighth, and ninth claims for relief), and asserts the City’s relative priority rights to 
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water, including, without limitation, a request for a comprehensive adjudication of the Ventura 

River Watershed and the imposition of a physical solution. 

By stipulation, venue for the Action was transferred from the San Francisco County 

Superior Court to the Los Angeles County Superior Court because venue in San Francisco 

imposed an unnecessary burden on the numerous Parties and Persons who reside or own property 

in Ventura County.  The Action was assigned to this Court. 

1.4 Service of Parties and Default 

On or about November 21, 2019, the Court granted the City’s motion to approve a notice 

of adjudication and form answer pursuant to Code of Civil Procedure section 836.  In accordance 

with the Court’s order and pursuant to the Amended Cross-Complaint, the City has served or 

provided notice to: (1) all property owners overlying the Basins; (2) all property owners whose 

property is contiguous to the Ventura River or its tributaries, other than the federal government; 

and (3) all known holders of appropriative water rights, other than the federal government.  

Pursuant to the Court’s November 21, 2019 order, the City has served a summons on 

approximately 2,300 Cross-Defendants owning approximately 1,750 riparian parcels and 

provided 12,766 notices to the owners of approximately 10,000 parcels overlying the Basins.  A 

complete list of all Cross-Defendants is contained in Exhibit B to this Physical Solution.  Exhibit 

C to this Physical Solution contains a list of all known parcels that (1) are owned by Cross-

Defendants and/or (2) are overlying the Watershed’s Basins.5  Exhibit C thus provides a list of 

parcels known to be bound by the Physical Solution, but it does not necessarily constitute a 

complete and exhaustive list of parcels that are bound or will be bound by the Physical Solution 

now or in the future.    

5 On September 3, 2019, the Department of Water Resources provided a data file to the City containing information 
for all parcels overlying the Watershed’s four Basins, and the City has inserted the assessor parcel numbers for all of 
those parcels into Exhibit C of this Physical Solution.  
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Certain Cross-Defendants, Producers, De Minimis Producers, Non-Producers, and 

overlying landowners stipulated to this Physical Solution with the understanding that the Physical 

Solution is not a determination of their water rights; they accordingly do not object to the 

Physical Solution and plan to comply with the requirement to file their water Production 

information as specified in Section 7.7.4.4 or De Minimis Production information as specified in 

Section 7.7.4.6.  Stipulation to the Physical Solution constitutes a response to the Amended 

Cross-Complaint, and no default shall be taken against such stipulating Parties.   

Numerous Cross-Defendants have failed to stipulate to the Physical Solution, have not 

responded timely, or at all, to the Amended Cross-Complaint, and their defaults have been 

entered.  Notice of this Physical Solution and Judgment has been given to the defaulted Cross-

Defendants, together with the opportunity to be heard regarding this Physical Solution, and the 

Court hereby enters default judgment against all defaulted Cross-Defendants and incorporates 

those default judgments into this Physical Solution.  All defaulted Cross-Defendants, and their 

successors and assigns, are subject to the terms of the Physical Solution and Judgment, and this 

Court’s continuing jurisdiction as set forth herein.  All defaulted Cross-Defendants are identified 

in Exhibit D to this Physical Solution.6

In addition, in accordance with Code of Civil Procedure section 836, the City provided 

notice of this Action to all property owners who were not otherwise named Parties to this Action 

and who own property overlying the Basins.  Property owners who elected to become Parties to 

this Action are bound by this Physical Solution as Parties.  Consistent with Code of Civil 

Procedure section 836(k), property owners who did not elect to become Parties are also bound by 

this Physical Solution.  Consistent with Code of Civil Procedure section 836(j), the common law 

of stream adjudications, and Article X, section 2 of the California Constitution, the Court has in 

rem jurisdiction over the real property overlying the  Basins, identified herein, inclusive of 

6 Exhibit D will be completed after the Court enters defaults. 
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usufructuary rights to the waters of the Basins, the Ventura River and its tributaries, whether 

flowing on the surface or underground within a known and defined channel, or stored within the 

Basins, and this Physical Solution applies to those properties.  Therefore, all Persons holding fee 

title to real property overlying one or more of the Basins, whether or not they chose to become a 

Party in this Action, are subject to the terms of this Physical Solution. 

1.5 Answers, Cross-Complaints, and Intervention 

The Court approved two form answers for use in this action, (1) “Form Answer” for 

overlying landowners who received mailed notice of the Action and (2) “Court-Approved Answer 

for Cross-Defendants Named in the City of San Buenaventura’s Third Amended Cross-

Complaint.”  Certain Cross-Defendants answered the Amended Cross-Complaint by filing the 

“Court-Approved Answer for Cross-Defendants Named in the City of San Buenaventura’s Third 

Amended Cross-Complaint” or by filing some other answer thereto.  Certain other property 

owners in the Watershed, including but not limited to those to whom City provided required 

notice in accordance with Code of Civil Procedure section 836, elected to become Parties in this 

action by filing the “Form Answer.”  

On or about December 6, 2019, the Court granted the unopposed motions of the State 

Board and the California Department of Fish & Wildlife (“Department”) to intervene in the 

Action, specifically in the Amended Cross-Complaint.  The State Board and the Department, with 

Court approval, elected not to file a complaint in intervention, but instead filed notices of 

appearance in connection with the Amended Cross-Complaint, subjecting themselves to the 

Court’s jurisdiction as Bound Parties and in the absence of their tendering an affirmative 

pleading, limiting themselves to the issues raised in the existing pleadings in the Action. 

1.6 City Settlement 

On or about September 30, 2019, Channelkeeper and the City entered into a settlement 

agreement that resulted in the partial dismissal of Channelkeeper’s cause of action against the 
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City, pending entry of this Physical Solution (“City Settlement”).  On or about August 20, 2020, 

Channelkeeper and the City agreed to amend the City Settlement.  The City Settlement, as 

amended, included a full waiver and release of Channelkeeper’s claims, other than to a claim for 

certain specific attorney fees and the right to “comment on, support, or challenge the physical 

solution proposed by any party in the Action.”  This Physical Solution and Judgment implements 

the terms of the City Settlement, as amended, including the Foster Park Flow Protocols described 

in Section 7.3.4.10, and for the additional reasons discussed in Section 3.1, results in the full 

dismissal of Channelkeeper’s Amended Complaint, overrules any objections of Channelkeeper to 

the Physical Solution, and resolves all issues between Channelkeeper and the City as set forth and 

alleged in the Amended Complaint. 

2. JURISDICTION AND BASIS FOR PHYSICAL SOLUTION 

This Action is a comprehensive adjudication that adopts and imposes a Physical Solution 

concerning the reasonable and beneficial uses of the waters of the Ventura River Watershed, 

including both surface water and Groundwater, without causing waste of precious water 

resources.  The Court has original jurisdiction7 over the subject matter of the Action and the 

Bound Parties sufficient to enter the Physical Solution pursuant to Article X, section 2 of the 

California Constitution, the public trust doctrine, Code of Civil Procedure sections 830-852 

(collectively, the “Comprehensive Adjudication Statutes”), as applicable, and California water 

law and policy. 

On or about March 8, 2019, the State Board submitted a letter to the Honorable Kevin C. 

Brazile, Presiding Judge of the Los Angeles Superior Court, regarding the judicial assignment of 

this Action and specifically requesting coordination with the Judicial Council.  The Court finds 

that pursuant to Code of Civil Procedure section 838(a)(1), assignment by the Judicial Council is 

not required because the Action was not filed and is not being heard in a county that overlies the 

7 Nat’l Audubon Society v. Superior Court (1983) 33 Cal.3d 419, 451. 
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Basins or any portion of the Basins.  In addition, the Court has conferred with the Judicial 

Council and has determined that no action by the Judicial Council is required.  No Party 

challenged this determination. 

The Court and the Comprehensive Adjudication Statutes require that all Persons having or 

claiming any right, title, or interest to Groundwater within the Basins be notified of the Action.  

Notice has been given pursuant to the Court’s order and the Comprehensive Adjudication 

Statutes.  All Persons having or claiming any right, title, or interest to Groundwater within the 

Basins have been given an opportunity to become Parties to the Action in accordance with the 

Code of Civil Procedure.  All named Parties who have not been dismissed or defaulted have 

appeared or have been given adequate opportunity to appear.  The Court therefore has personal 

jurisdiction over those Parties.  In addition, the Court has in rem jurisdiction pursuant to Code of 

Civil Procedure section 836(j) over the real property, inclusive of usufructuary rights to the 

waters within the Basins, and this Physical Solution applies to those properties overlying the 

Basins.  All known Parties having or claiming any right, title, or interest to surface waters within 

the Watershed have been named and served. 

The Court finds and concludes that the imposition of the Physical Solution: (1) optimizes 

the reasonable and beneficial use of waters in the Ventura River Watershed and avoids waste in 

accordance with Article X, section 2 of the California Constitution; (2) avoids unreasonable 

injury to any water right holder and will avoid the present need for a specific allocation of water 

among competing water right claims; (3) fairly and reasonably ensures native waters are made 

available for beneficial use among all water right holders; (4) establishes a comprehensive 

approach to maintaining the Southern California Steelhead Fishery population in the Ventura 

River Watershed in Good Condition, consistent with the Constitutional mandate of reasonable 

and beneficial use and the public trust doctrine; (5) establishes a management structure to ensure 

implementation of the Physical Solution emphasizing local involvement (Water Code section 

113); (6) facilitates water resource planning and sustainable water use and reduces uncertainty; 
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(7) furthers the mandates of the State Constitution and State water policy; and (8) as is customary 

in comprehensive adjudications, maintains continuing jurisdiction of the Court to oversee the 

implementation of the Physical Solution and to resolve conflicts as they may arise among the 

Parties to and Persons bound by the Physical Solution.  As such, the Physical Solution will 

provide for the long-term, comprehensive, and efficient management of water in the Watershed in 

a manner not otherwise available under applicable law.   

In addition, and as applicable, the Court finds pursuant to Code of Civil Procedure section 

850(a) that the Physical Solution: (1) is consistent with Article X, section 2 of the California 

Constitution; (2) is consistent with the water right priorities of all Parties and any Persons who 

have claims that are exempted pursuant to Code of Civil Procedure section 833 as no water rights 

or beneficial uses will incur substantial injury by the imposition of the Physical Solution; and (3) 

treats all objecting Parties and any Persons who have claims that are exempted pursuant to Code 

of Civil Procedure section 833 equitably as compared to the stipulating Parties.  

Following its complete evaluation and investigation of the Physical Solution, and based 

on these findings, the Court enters this Physical Solution on all Bound Parties, including any 

objecting Party, to this Action.  Additionally, this Physical Solution binds all Persons holding fee 

title to real property in the Basins pursuant to Code of Civil Procedure section 836. 

3. SCOPE OF PHYSICAL SOLUTION  

3.1 Resolution of all Claims  

As is discussed herein, all claims in the Action, Amended Complaint, and Amended 

Cross-Complaint are hereby resolved, either finally or conditionally, by this Physical Solution 

and Judgment, and this Physical Solution and Judgment shall constitute a final judgment pursuant 

to Code of Civil Procedure section 577.   
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In the Complaint, Channelkeeper asked the Court to declare that the City’s extraction of 

water from the Ventura River from April through October is unreasonable, in violation of Article 

X, section 2 of the California Constitution, and to direct the State Board to perform alleged 

mandatory duties under Article X, section 2, Water Code section 275, and the public trust 

doctrine to prevent that alleged unreasonable use by the City.  Channelkeeper’s claims as against 

the City in the Amended Complaint have been resolved by the City Settlement, as amended and 

through this Physical Solution.  Channelkeeper’s claims as against the State Board are deemed 

moot based upon entry of the Physical Solution and the Court’s ongoing jurisdiction over the 

subject matter of those claims.   

The Amended Cross-Complaint alleges nine separate claims for relief and asserts the 

City’s relative priority rights to water, including, without limitation, a request for a 

comprehensive adjudication of the Ventura River Watershed and the imposition of a physical 

solution.  This Physical Solution is intended to serve as a stipulated judgment, resolving the 

City’s sixth claim for relief for the imposition of a physical solution.  All other claims in the 

Amended Cross-Complaint are conditionally reserved as is discussed in section 3.2 herein.  

3.2 Reservation of Claims 

The Parties stipulate and the Court finds that this Physical Solution and Judgment 

sufficiently resolves the current competing claims among the Bound Parties, and that it is not 

necessary at this time for the Court to determine the relative priority rights to water in the 

Watershed pursuant to other causes of action in the Amended Cross-Complaint or at this time to 

establish a comprehensive adjudication of water rights in the Watershed.  The Judgment entered 

herein is conditioned upon the successful implementation of the Physical Solution.  The Court 

specifically retains post-Judgment jurisdiction to determine the relative priority rights to all water 

rights subject to this Judgment and/or to establish a comprehensive adjudication of water rights 

that are subject to this Judgment, if it becomes necessary to do so in the future.  As to the City’s 

Amended Cross-Complaint, the Court specifically retains jurisdiction to determine the City’s 
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first, second, third, fourth, fifth, seventh, eighth, and ninth claims for relief, if it becomes 

necessary to do so in the future.  Any such determination shall be made pursuant to this Court’s 

continuing jurisdiction pursuant to and in accordance with Section 9.2 herein.  

Nothing in this Physical Solution shall be construed as limiting or otherwise affecting 

prior judicial or administrative decisions regarding water rights in the Watershed, including but 

not limited to:  

a. Decree in Santa Ana Water Company vs. Ramon G. De La Riva, et al., 1st Judic. 

Dist. of CA, County of Ventura, rendered 3/10/1874; 

b. Santa Ana Water Co. v. Town of San Buenaventura, 56 F. 339 (1893); 

c. Rice v. Meiners (Sup. Ct. of the County of Ventura, October 22, 1902); and 

d. Ventura Water, Light and Power v. Meiners and Rice (Sup. Ct. of the County of 

Ventura, Court, March 12, 1904). 

e. Barrett v. County of Ventura (Sup. Ct. of the County of Ventura County, Case No. 

51216, January 14, 1970). 

f. Biological Opinion issued by the National Marine Fisheries Service in connection 

with Casitas’ Robles diversion (March 31, 2003). 

The Court makes no findings regarding these prior judicial or administrative decisions. 

3.3 Role of the State Board and the Department 

The State Board and the Department have intervened in this Action due to their respective 

administrative interests related to the Watershed and have become Parties.  California’s Water 

Action Plan (“Action Plan”), Action 4, identifies the Watershed as one of five priority stream 

systems in which the State has an interest in protecting the Fishery in Good Condition.  

Consistent with this goal, the Department has taken several actions.  
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3.3.1 Instream Flow Regime Criteria. 

The Department has prepared Instream Flow Regime Criteria on a Watershed Scale for 

the Ventura River dated March 2020, Version 2 updated May 2020, (Watershed Criteria Report 

No. 2020-01) (“Department Report”).  As stated in the Department Report: 

The Department provides this document as a tool for consideration in water 
management planning. It presents an analytical approach that can be 
implemented, if appropriate, under the specific circumstances of a watershed, 
stream or information need. This report and the Overview [of Analysis for 
Instream Flow Regime Criteria on a Watershed Scale], in and of themselves, 
should not be considered to provide binding guidelines, establish legal 
compliance, or ensure project success. 

Accordingly, this Department Report is “a tool for consideration in the management planning” in 

the Watershed, and is considered as part of the broader goal of this Physical Solution, which 

considers and balances consumptive uses, Fishery needs, and other needs within the Watershed.  

As stated in the Overview Analysis for Instream Flow Regime Criteria on a Watershed Scale 

(March 2020), the Department Report presents “a range of different flow regime criteria that can 

be adapted to the specific needs of each selected stream and watershed.”  Department Report at p. 

7.  Pursuant to Water Code section 1257.5, the State Board must consider the Department Report 

and any other recommendations from the Department when acting on applications to appropriate 

water, and, subject to judicial review, may seek to establish flow criteria for the Watershed that 

balance all needs of the Watershed, which may thereafter be implemented as part of future 

regulatory decisions.  This Physical Solution and Judgment is consistent with and achieves the 

goal of protection of the Fishery in Good Condition in a manner consistent with Action Plan, 

Action 4, by considering the criteria set forth in the Department Report and balancing them 

against all needs of the Watershed.  In approving this Physical Solution and Judgment, the Court 

has considered the Department Report, exercises its Constitutional responsibilities within its 

original and concurrent jurisdiction with the State Board in the areas of public trust and 



82470.00018\33112613.24 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

Draft - May 17, 2021

- 15 -
  [PROPOSED] STIPULATED PHYSICAL SOLUTION AND JUDGMENT 

Constitutional reasonable use, and finds this Physical Solution and Judgment to be consistent with 

those recommendations and goals. 

3.3.2 Draft Instream Flow Recommendations for the Lower Ventura River 

and Coyote Creek [UPDATE WHEN FINAL] 

On February 26, 2021, the Department released its Draft Instream Flow 

Recommendations for the Lower Ventura River and Coyote Creek (“Department

Recommendations”) to be used “in water management planning and decision-making 

processes”. The Department Recommendations are based upon the Department Report.  The 

Department Recommendations state: 

Several factors limiting steelhead production and recovery have been identified in 
the Ventura River watershed. These factors include altered flow regimes due to 
dams, barriers, drought, and climate change; stream habitat that lacks sufficient 
spawning gravels and pool habitat; decreased riparian habitat due to urbanization; 
and poor water quality associated with increased water temperatures related to 
reduced canopy cover and water diversions (Moyle et al. 2008; Walter 2015). The 
loss of high quality freshwater habitat is one of the leading causes of salmonid 
decline in California (CDFG 2004). Currently, access to over half of the 
historically available spawning and rearing habitat in the Ventura River watershed 
is blocked by the Matilija Dam and Casitas Dam (Entrix 2003). Furthermore, land 
use change and water withdrawals below these dams have degraded the remaining 
spawning and rearing habitat (Entrix 2003).  

The Department Recommendations conclude that “maintaining suitable instream flows . . 

. can help maintain freshwater habitat. . . .” despite the factors identified above. This Physical 

Solution, addresses the limiting factors described in order to balance water availability for 

consumptive uses in the watershed in a manner that does not cause substantial injury to water 

right holders, consistent with the public trust doctrine.  
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4. VENTURA RIVER WATERSHED, VENTURA RIVER AND THE BASINS 

4.1 The Ventura River Watershed 

The Ventura River Watershed is a coastal watershed located in southern California, with 

an approximate catchment area of 226 square miles.  The majority of the Watershed is located in 

southwest Ventura County, with a small portion (approximately 4%) located in east Santa 

Barbara County.  The Watershed is fan-shaped and measures eighteen miles north to south and is 

seventeen miles at its widest point.  A depiction of the Watershed is included in Exhibit E to this 

Physical Solution at pages E-1 through E-4. 

The upper reaches of the Watershed lie within the Topa Topa Mountains, Santa Ynez 

Mountains, and the greater Transverse Ranges, with ridges in these ranges delineating the upper 

extent of the Watershed.  The altitude of the Watershed varies from approximately 6,000 feet to 

sea level at the coastal lagoon and estuary.  The total length from the furthest headwaters to the 

Pacific Ocean is over thirty-three miles. 

Steep mountains and foothills comprise most of the land area in the Watershed, covering 

most of its north half and framing it on three sides, with a large portion of this area being 

U.S. Forest Service land or other conserved lands.  Land use in the Watershed is divided 

between National Forest, open space, urban or industrial, and agricultural or rural 

designations.  The largest portion, approximately 75% of the Watershed is wildlands, 

composed of U.S. Forest Service land (55%) and open space lands (20%), which includes 

both land set aside for conservation and land currently leased for oil and gas exploration 

and production.  Agricultural or rural areas comprise 20.5% of the Watershed and are used 

for grazing, orchards, or row crops.  Urban or industrial lands use comprise approximately 

4.5% of the Watershed and is divided among the municipalities of the City of Ojai, the 

western portion of the City of Ventura, and the communities of Meiners Oaks, Mira 

Monte, Oak View, Live Oak Acres, and Casitas Springs, a DWR-designated 
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disadvantaged community.  Most of these developed areas are located on the valley floor 

near to or within the Ventura River’s floodplain.   

Precipitation in the Watershed is highly variable both spatially and temporally.  Spatially, 

the upper portion of the Watershed receives, on average, double the annual volume of rainfall 

received in the lower portion of the Watershed.  Seasonally, most rain occurs between November 

and April, with minimal rain occurring between May and September.  Based on historical records, 

the Watershed experiences large differences in annual rainfall volume, with regular cycles of wet 

and dry years at least partially caused by El Nino and La Nina cycles.  Long periods of drought 

are a common occurrence in the Watershed.  Periodic high flow events and flooding also occur. 

The Watershed is home to many species, including the Southern California Steelhead, a 

species listed as endangered under the federal Endangered Species Act, as described in more 

detail below.  The regular periods of drought experienced in the Watershed, coupled with the 

historical development within the Watershed, create challenges to the survival of the steelhead 

population. Natural precipitation does not occur in sufficient magnitude in certain years and/or in 

drought condition years to enable the successful migration of the steelhead to and from the Pacific 

Ocean for the completion of its lifecycle.  Consequently, habitat that enables the Fishery to 

survive during several years of low precipitation is required to maintain the steelhead population 

within the Watershed.  

The Ventura River Watershed consists of both surface waters, including the Ventura River 

and its tributaries, and the Basins.  These various components of the Watershed are described 

below. 

4.2 The Ventura River 

The Ventura River flows through the center of the Watershed, draining tributaries along 

an approximately thirty-three mile course from its headwaters to the Pacific Ocean.  The main 
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tributaries of the Ventura River include Matilija Creek, North Fork Matilija Creek, San Antonio 

Creek, Coyote Creek, and Cañada Larga Creek. 

The Ventura River has traditionally been divided into five reaches.  For the reasons set 

forth below, the Physical Solution does not use this historical division of the River, but those 

historical reaches are: Reach 1, including the Ventura River lagoon and estuary; Reach 2, 

extending from the top end of the lagoon and estuary to a point upstream of where treated 

wastewater from the Ojai Valley Sanitary District’s Wastewater Treatment Plant is discharged to 

the River; Reach 3, located downstream of Foster Park and extending from Weldon Canyon to the 

confluence of Coyote Creek; Reach 4, located between Coyote Creek and the confluence with the 

North Fork Matilija Creek and including Foster Park; and Reach 5, including North Fork Matilija 

Creek. 

The upper portions of the Ventura River and its primary headwater Matilija Creek and 

North Fork Matilija Creek typically have perennial flow from the higher moisture in the 

mountainous climate and high rainfall volumes in the upper catchment.  The River in this portion 

flows through narrow canyon formations with a steep bed slope resulting in high energy flows. 

The middle section of the Ventura River, from the Robles Diversion to San Antonio Creek 

confluence, consists of lower-gradient braided channels incised into a wider floodplain.  Due to 

the high permeability of the bed material, the water table gradient, and the nature of the aquifer in 

this location, the middle reach is often dry.  

The lower section of the Ventura River, from its confluence with San Antonio Creek to 

the estuary, is fed by contributions from San Antonio Creek, the Ojai Valley Sanitary District’s 

wastewater facility,8 and small intermittent and ephemeral discharges from a number of small 

8 As described in more detail in Section 7.3 of the Physical Solution, to help maintain the important flows that are 
generated by this facility, the City shall dedicate any rights the City has to this effluent for instream uses. 
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side canyons and tributaries. 

Because the historical division of the River is not linked directly to the lifecycle and needs 

of the Southern California Steelhead in the Watershed, this Physical Solution does not use the 

historical division of the River, and instead divides the River into segments consistent with the 

lifecycle and needs of the Southern California Steelhead in the Watershed.  This Physical 

Solution divides the River into seven reaches based on habitat requirements, habitat function, and 

shared hydrologic conditions.  These reaches are set forth in the table below. 

Table 1 – Ventura River Reaches 

Number Reach Fishery function
V 1  Ocean-Main Street Bridge (lagoon and 

estuary)  
Migration  

V 2  Main Street Bridge-Shell Road   Migration   
V 3  Shell Road-San Antonio Creek  Migration, spawning, juvenile 

rearing  

SA 1  San Antonio Creek to Fox Creek/Ojai Creek  Migration, spawning, juvenile 
rearing  

V 4  San Antonio Creek-Robles Diversion  Migration   
V 5  Robles Diversion-Matilija Creek/North Fork 

Matilija Creek confluence (including 1 km 
section to Matilija Dam)  

Migration, spawning, juvenile 
rearing  

NF 1  North Fork Matilija Creek  Migration, spawning, juvenile 
rearing  

There are several major human-made flood control and water management features on the 

Ventura River.  Matilija Dam, currently operated by the Ventura County Watershed Protection 

District, is located in the upper watershed above the confluence of Matilija Creek and North Fork 

Matilija Creek.  Matilija Dam was constructed in 1946-47 with an original capacity of 7,020 acre 

feet; however, sedimentation and re-design of the dam has reduced its capacity, and the dam does 

not currently divert water for meaningful consumptive use or serve meaningful flood control 

functions.  Matilija Dam completely blocks the migration of Southern California Steelhead into 
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potentially suitable spawning and rearing areas within Matilija Creek upstream of the Dam.  The 

Dam does not, however, block access by steelhead to habitat within North Fork Matilija Creek. 

A second human-made combination of features on the Ventura River is the Robles 

Diversion and Fish Passage Facility (“Robles Diversion Facility”), the Robles Canal, and Lake 

Casitas.  These facilities are operated by Cross-Defendant Casitas Municipal Water District 

(“Casitas”).  The Robles Diversion Facility is located on the Ventura River two miles 

downstream of the Matilija Dam and approximately fourteen river miles from the Pacific Ocean.  

At the Robles Diversion Facility, Casitas diverts water from the Ventura River, channels the 

water through the 5.4 mile Robles Canal, and conveys the water to Lake Casitas.  Lake Casitas is 

a human-made lake designed to hold 254,000 acre feet of water.  Aside from limited Groundwater 

resources, Lake Casitas is the primary source of drinking water for Ojai, Oak View, Casitas 

Springs, and the western side of the City.  None of these communities has access to any sources 

of State-conveyed water or other imported waters.  Operations of the Robles Diversion Facility 

are governed by a license (“Casitas License”) issued by the State Board and a March 31, 2003 

biological opinion (“Casitas Biological Opinion”) issued by the National Marine Fisheries 

Service.  Nothing in this Physical Solution lessens or increases, or may reasonably be interpreted 

to lessen or increase, the operational requirements in the Casitas License or in the Casitas 

Biological Opinion. 

A third human-made feature on the Ventura River is the Foster Park Subsurface Dam.  

The Subsurface Dam extends from the Coyote Creek confluence approximately 973 feet east 

across most of the Ventura River.  The Subsurface Dam extends five to forty feet deep from west 

to east.  The dam does not extend across the entire canyon.  There is an uncompleted “gap” 

approximately 300 feet in length at the eastern end.  It was constructed by the City’s predecessor, 

Ventura County Power Company, in or about 1906-1908, and is now owned by the City.  At or 

adjacent to this location, the City operates a subsurface collector and three wells. 
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A fourth human-made feature is the Ventura River Levee.  It borders the east side of the 

Ventura River, stretching northerly along the Ventura River approximately 2.65 miles from the 

Pacific Ocean, running parallel to State Route 33 and extending easterly terminating at high 

ground south of Cañada de San Joaquin (School Canyon Road).  It was completed by the United 

States Army Corps of Engineers Los Angeles District in December 1948 to protect adjacent low-

elevation areas within the City from flooding. The Ventura County Watershed Protection District 

operates and maintains the Levee.  Several additional smaller levees and hard stabilization 

structures occur through other parts of the Watershed.   

4.3 Groundwater Basins 

The Ventura River Watershed includes the Basins; depictions of each of the Groundwater 

basins are contained in Exhibit E to this Physical Solution at pages E-4 through E-8.  The Basins 

are hydrologically interconnected with the Ventura River.  For clarity, the Basins do not include 

formations that are not underground sources of drinking water in accordance with the Safe 

Drinking Water Act, 42 U.S.C. 300(f) et seq., or are otherwise determined to be an “exempted 

aquifer” pursuant to 40 C.F.R. section 146.4 and the California Public Resources Code section 

3131, and the Physical Solution does not apply to petroleum production-related wells that extract 

or inject fluids, including waters from or into formations that are not underground sources of 

drinking water or are exempted aquifers. 

4.3.1 The Lower Ventura River Basin 

The Lower Ventura River Basin follows the course of the Ventura River from Foster Park 

in the north to the Pacific Ocean at its southern end.  It also includes two narrow tributary areas: 

the narrow area surrounding Cañada Larga Creek that flows in from the east and the Diablo 

Canyon Creek, which intermittently flows in from the west.  The northern end of this basin is 

marked by the Casitas Vista Bridge, the border with the Upper Ventura River Basin below Foster 

Park.  The east and west borders are formed by the Santa Ynez Mountains where impermeable 
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rocks prevent significant Groundwater flow or storage.  To the south, the basin boundary is the 

coast of the Pacific Ocean.  The Ventura River flows north to south in the basin, eventually 

discharging to the Pacific Ocean.  Groundwater interacts in some portions of this basin with 

surface water along the Ventura River; the degree of this interaction varies in location and time 

depending on Groundwater levels, riverbed permeability, water year type, and geographic 

location within the basin.  The Lower Ventura River Basin is designated as Basin Number 4-3.02 

in the Department of Water Resources (“DWR”) Bulletin 118 and has been designated by DWR 

as a very low priority basin under the Sustainable Groundwater Management Act (“SGMA”).  

The surface area of the Basin is 5,300 acres, and the estimated maximum storage capacity is 

approximately 264,000 acre-feet. 

4.3.2 The Upper Ventura River Basin 

The Upper Ventura River Basin extends through northern and central Ventura County and 

generally follows the Ventura River.  The northernmost point is located approximately ¼ mile 

downstream of the junction of Matilija Creek and North Fork Matilija Creek.  Its northern border 

is defined by the Santa Ynez Mountains where low permeability rocks do not provide additional 

Groundwater storage.  The northeastern boundary that divides the basin from the Ojai Valley 

Basin is formed by a subsurface impermeable bedrock ridge.  The basin narrows to the south as it 

follows the Ventura River Valley until it reaches Foster Park.  The Casitas Vista Bridge adjacent 

to Foster Park marks the divide between the Upper Ventura River and Lower Ventura River 

Basins.  The Ventura River flows north to south through the basin.  Surface water interacts with 

Groundwater in the basin; the degree of this interaction varies in location and time depending on 

Groundwater levels, riverbed permeability, water year, type, and geographic location within the 

basin.  The Upper Ventura River Basin is designated as Basin Number 4-3.01 in DWR’s Bulletin 

118 and has been designated by the DWR as a medium priority basin under SGMA.  As a 

medium priority basin under SGMA, a Groundwater Sustainability Plan (“GSP”) must be 

adopted for the basin by Upper Ventura River Groundwater Agency, the designated Groundwater 
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Sustainability Agency (“GSA”), on or before January 31, 2022.  The DWR estimated surface area 

of the Basin is 7,410 acres, and the DWR-estimated maximum storage capacity is approximately 

35,000 acre-feet. 

4.3.3 The Ojai Valley Basin 

The Ojai Valley Basin is located next to and easterly of the Upper Ventura River Basin in 

central Ventura County.  Groundwater storage occurs within the alluvial material filling in the 

lower elevations of the relatively flat area in and around the City of Ojai.  Alluvial sediment is 

composed primarily of sand, silt, and gravel.  This sediment originally accumulated as alluvial fan 

deposits, formed by rivers and streams draining from the mountains, slowing, spreading out, and 

depositing material at the base of the mountain range.  These deposits, therefore, are thickest at 

the base of the mountains to the north and east.  This basin has a DWR-estimated maximum 

storage capacity of about 85,000 acre feet and a usable capacity of 25,000 acre feet.  The surface 

area of the basin is 6,830 acres.  The Ojai Valley Groundwater Basin is designated as Basin 

Number 4-2 in DWR’s Bulletin 118 and has been designated by DWR as a high priority basin 

under SGMA.  As a high priority basin under SGMA, a GSP or equivalent must be adopted for 

the basin by the applicable GSA on or before January 31, 2022.  The Ojai Basin Groundwater 

Management Agency (Ojai GMA) submitted a GSP alternative to DWR for evaluation and 

assessment under SGMA.  DWR did not approve the proposed alternative, citing, among other 

things, the fact that basin Groundwater is the primary contributor of flow, for much of the year, to 

San Antonio Creek, and no evidence was provided to indicate that subsequent studies of safe or 

sustainable yield considered impacts to stream flows, or desired or optimal minimum 

Groundwater discharge rates to San Antonio Creek. 

The boundaries of the Ojai Valley Basin are mainly mountain ranges, where the geology 

does not allow Groundwater flow or storage, and faults.  To the north of Ojai, the Topa Topa and 

Santa Ynez Mountains form the basin boundary.  Black Mountain and the Santa Ana fault bound 
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the basin to the south, and non-permeable rock units along the eastern and western edges prevent 

Groundwater flow into or out of the basin.  The Ojai Valley Basin is separated from the Upper 

Ojai Valley Basin by the San Cayetano Fault.  The western boundary also marks the Groundwater 

divide that separates the Ojai Valley Basin from the Upper Ventura River Basin.  San Antonio 

Creek flows across the basin from the northeast to the southwest, and surface flow contributes to 

Groundwater.  In the southwest portion of the Basin, Groundwater discharges to San Antonio 

Creek, draining water from the Basin. 

In addition to the planning and management efforts of the Ojai GMA, Casitas, the Ventura 

County Watershed Protection District, the Ojai GMA, and the Ojai Water Conservation District,  

have collaborated to develop a project to divert water into settling ponds along San Antonio 

Creek for Groundwater recharge of the Ojai Basin.  Operation of this diversion is subject to a 

number of permits and agreements, including, without limitation, the Operations Agreement 

Regarding the San Antonio Creek Spreading Grounds Rehabilitation Project dated January 12, 

2015 between the City and the Ventura County Watershed Protection District.   

4.3.4 The Upper Ojai Valley Basin 

The Upper Ojai Valley Basin is located southeast of the Ojai Valley Basin on the eastern 

border of the Ventura River Watershed.  It is the smallest of the Basins, encompassing 3,806 

acres or 5.95 square miles, and has a DWR-estimated maximum storage capacity of 6,000 acre 

feet.  The basin is an intra-montane depression, bounded on all sides by mountain ranges and 

thrust faults that mark the boundary between mountains and the valley floor.  On the northern 

edge, Black Mountain and the San Cayetano fault separate the basin from the Ojai Valley Basin.  

To the south, the Sulfur Mountains and the Lion fault mark the boundary of the Groundwater 

storage zone.  The Upper Ojai Valley Basin discharges to Lion Canyon Creek, which flows to the 

west and is a major contributor to flows in San Antonio Creek.  Groundwater in the Upper Ojai 

Basin contributes to surface flow in Lion Canyon Creek.  The basin is split into halves by a 
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surface water divide, where the eastern portion lies outside of the Ventura River Watershed.  The 

Upper Ojai Valley Basin is designated as Basin Number 4-1 in DWR’s Bulletin 118 and has been 

designated by DWR as a very low priority basin under SGMA.    

5. REASONABLE AND BENEFICIAL USES OF THE VENTURA RIVER 

WATERSHED 

Currently, the water needs within the Ventura River Watershed, regardless of claim of 

right, are supplied entirely from local surface water and Groundwater sources.  At the time of this 

Physical Solution, no imported water is used within the Watershed.  Water from the Ventura 

River Watershed is therefore critical to life within the Watershed, to the local economy, and to the 

health of the region.  Water from the Ventura River Watershed is vital for a variety of both 

consumptive and instream reasonable and beneficial uses.  These reasonable and beneficial uses 

are described in more detail below. 

5.1 Forest Land and Open Space 

The upper portion and majority of the Watershed remains largely in natural condition and 

has been designated as National Forest land and wilderness areas.  The largest portion, 

approximately 75% of the Watershed is wildlands, comprised of U.S. Forest Service land (55%) 

and open space land (20%), which includes both land set aside for conservation and land 

currently leased for oil and gas exploration and production and may include agricultural uses.  In 

1995, Ventura County passed a limited-growth initiative called SOAR (Save Open Space and 

Agricultural Resources) to curb urban sprawl, preserve agricultural lands, and protect open space 

areas in the unincorporated County land and within multiple Ventura County communities 

including Ventura and the greater Ojai Valley.  As such, the level of development within the 

unincorporated portions of the Watershed has been limited for the last twenty-five years.  In 2016, 

Ventura County voters approved the extension of this initiative to 2050.  
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5.2 Consumptive Uses 

Water from the Ventura River Watershed supports a variety of reasonable and beneficial 

consumptive uses, including municipal, agricultural, and industrial uses under various claims of 

right, e.g., riparian, overlying, appropriative, and prescriptive.  The types of uses are described 

below. 

5.2.1 Reasonable and Beneficial Municipal Uses 

Water for municipal uses accounts for approximately 55% of the total water demand from 

the Ventura River Watershed, with residential use making up most of urban water demand.  Due 

to strict conservation efforts, urban water demand has not increased significantly in recent 

decades, despite growth in population.   

There are four major municipal water suppliers in the Ventura River Watershed.  Cross-

Defendant Casitas is the largest water purveyor in the Watershed, providing water to both water 

resale agencies and retail customers.  Casitas uses surface water from the Ventura River, which is 

diverted from the River through the Robles Diversion into Lake Casitas, runoff from the 

surrounding area adjacent to Lake Casitas, and Groundwater from wells in the Upper Ventura 

River and Ojai Valley Basins, to provide municipal service to its retail and wholesale customers.  

Casitas has implemented significant conservation efforts to reduce municipal demand, including a 

Water Shortage Contingency Plan, consistent with the Urban Water Management Planning Act.  

Casitas has declared Stage 3 water supply conditions and has implemented restrictions on 

residential irrigation, reduced customer allocations, and prohibited waste.  These efforts include 

implementing and maintaining Stage 3 drought restrictions since April of 2016.  These 

restrictions include prohibitions on water waste, restrictions on the timing of residential irrigation, 

and a 30% reduction in all customers’ individual allocations for their non-essential outdoor use.  

Casitas also operates many conservation programs including free water surveys, free water 

conservation devices, and rebates for small irrigation controllers.  In addition, Casitas offers an 
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agricultural rebate program that encourages greater water use efficiency for farms within its 

service area. 

The City is the second largest municipal supplier within the Ventura River Watershed.  

The City Produces water through a subsurface diversion and three wells at Foster Park to supply 

its municipal customers.9  The City has a Water Shortage Event Contingency Plan that is 

consistent with the Urban Water Management Planning Act.  The City has implemented 

significant conservation efforts to reduce municipal demand.  These efforts include implementing 

Water Shortage Regulations and Rates, complying with the mandates of the Water Conservation 

Act of 2009 (Senate Bill X7-7), maintaining a 20% mandatory conservation cutback, promoting 

the use of recycled water, offering rebates to encourage water wise landscaping, offering free 

high efficiency sprinkler nozzles, implementing an Advanced Metering Infrastructure program 

and a Smart Irrigation Controller program, providing free water efficiency surveys, enacting a 

Water Rights Dedication and Water Resources Net Zero (In Lieu) Fee Ordinance and Resolution, 

and taking other steps to reduce consumption. 

Cross-Defendant the Ventura River Water District (“VRWD”) is the third largest 

municipal supplier within the Ventura River Watershed.  VRWD supplies water to an area of 

approximately 3.3 square miles, or 2,103 acres, stretching from the southwestern edge of the City 

of Ojai down to the northern half of Oak View, and in the eastern half of Casitas Springs.  VRWD 

serves a population of approximately 5,700 through 2,190 connections, and its customers include 

residential, commercial, and industrial. VRWD does not serve agricultural water. VRWD 

operates six wells in the Upper Ventura River Basin.  VRWD has implemented significant 

conservation efforts to reduce municipal demand.  During the drought, VRWD customers reduced 

water usage by 35%, and in 2016 VRWD adopted its Water Waste and Conservation Ordinance, 

9 The City’s wells are commonly referred to as Nye 7, Nye 8, and Nye 11.  The subsurface diversion and Nye 7 and 
Nye 8 are subject to the Foster Park Flow Protocols in this Physical Solution.  Nye 11 is only utilized during periods 
of very high flow and is not part of the Foster Park Flow Protocols. 
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which directed staff to expand public information campaign and increase public outreach, and 

adopted conservation prohibitions for customers to be enforced by fines and water restrictions. 

Additional conservation efforts include provision of free water saving equipment, water saving 

equipment rebates, irrigation efficiency equipment, free water surveys for residential customers, 

funding for drought education and outreach activities, and water budgets for all customers.  The 

rate structure sends a strong conservation message by putting most costs on the commodity 

charge with the monthly service charge reduced from $10 to $2 effective March, 2021 

Cross-Defendant the Meiners Oaks Water District (“MOWD”) is the fourth largest 

municipal supplier within the Ventura River Watershed.  MOWD supplies water to the 

community of Meiners Oaks on the east side of the Ventura River, providing potable water 

service to a population of approximately 4,200, through 1,280 service connections.  MOWD’s 

highest priority is to provide water for residential and commercial use, but also provides some 

water for agricultural use, which is declining.  Agricultural connections primarily serve small 

citrus or avocado orchards.  MOWD operates four wells in the Upper Ventura River Basin.  

MOWD has implemented significant conservation efforts to reduce municipal demand.  In 2020 

MOWD adopted an Allocation Program by which MOWD adopted and enforces all appropriate, 

applicable water conservation measures and policies adopted by its wholesale supplier, Cross-

Defendant Casitas, and MOWD agreed to enact 5 stages of drought measures, consistent with 

stages that are adopted by Casitas. For each drought stage, MOWD customers are requested to 

reduce water usage by a given percentage.  Decreased water usage is encouraged through 

MOWD’s water rate structure and required conservation measures are enforced by fines.  Since 

May of 2016 MOWD customers have been subject to a Stage 3 drought emergency, and MOWD 

has prohibited installation of new or increased in size connections.  MOWD required that its 

customers reduce water use by at least 30%; since the drought emergency declaration, MOWD 

has actually realized conservation rates of up to 40%.
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Other municipal suppliers of water include but are not limited to Cross-Defendants 

Casitas Mutual Water Company, Gridley Road Water Group, Hermitage Mutual Water Company, 

North Fork Springs Mutual Water Company, Old Creek Road Mutual Water Company, Rancho 

del Cielo Mutual Water Company, Senior Canyon Water Company, Siete Robles Mutual Water 

Company, Sisar Mutual Water Company, and Tico Mutual Water Company. 

In addition, water for domestic use is provided by way of private wells located on private 

property.  It is estimated that there are approximately 367 active wells in the Ventura River 

Watershed.  Owners/Operators of these wells are either Parties to this Action or have been 

provided notice of this Action. 

5.2.2 Reasonable and Beneficial Agricultural Uses 

Use of water from the Watershed for reasonable and beneficial agricultural uses supports a 

significant farming economy within the Watershed.  According to DWR’s Agricultural Land Use 

and Crop Mapping from 2014, citrus and avocado are the primary crops grown within the 

Watershed, with citrus constituting approximately 51% of the active agricultural acreage and 

avocados constituting 32%.  Other crops include but are not limited to grains, hay, row crops, 

berries, olives, grapes, apples, walnuts, flowers, Christmas trees, and other fruit tree crops. 

The State Board regulates irrigated agriculture in the Watershed through the statewide 

Irrigated Lands Regulatory Program to prevent agricultural discharges from impairing surface 

water and Groundwater bodies.  The regulations that apply to irrigated agriculture in Ventura 

County are contained in the Conditional Waiver of Waste Discharge Requirements for 

Discharges from Irrigated Lands within the Los Angeles Region (“Conditional Waiver”).  The 

Ventura River Watershed contains approximately 3,253 acres of irrigated agriculture.  As of 

2019, approximately 92% of those acres (2,978 acres) were enrolled in the Ventura County 

Agricultural Irrigated Lands Group (“VCAILG”).  In order to protect both surface water and 
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Groundwater quality, the Conditional Waiver requires that growers implement best management 

practices that address the quantity and quality of runoff and leachate from agricultural acreage.  

Because adoption of efficient irrigation practices limits discharges to both surface and 

Groundwater, promotion of irrigation efficiency is a priority for VCAILG and other agricultural 

support services in Ventura County.  Improvements in irrigation efficiency are promoted through 

outreach, education classes and on-farm demonstrations, irrigation system testing services, and 

grant programs for purchase and installation of water saving equipment, such as micro sprinkler 

and drip irrigation systems. 

Water sources to support reasonable and beneficial agricultural uses include Groundwater 

from private wells or from small water companies, with water from Casitas used for supplemental 

or backup water.  Agriculture has implemented significant conservation efforts; specifically, 

highly efficient irrigation systems (drip, micro sprinkler, and combinations thereof) are employed 

on the majority of irrigated agriculture, irrigation systems are routinely tested for distribution 

uniformity, and irrigation runoff is minimal in the Watershed. 

Agricultural users within the Watershed include but are not limited to Cross-Defendants 

Wood-Claeyssens Foundation, Rancho Matilija Mutual Water Company, Senior Canyon Mutual 

Water Company, Rancho De Cielo Mutual Water Company, Gridley Road Water Group, 

Hermitage Mutual Water Company, Sisar Mutual Water Company, Casitas’ and MOWD’s 

agricultural customers, and family farms in the Ojai Valley.   

The Wood-Claeyssens Foundation and its farm tenants and sub tenants produce water for 

agricultural and domestic uses on the historic Taylor Ranch property, which borders the lower 

Ventura River and overlies the Lower Ventura River Basin. They are working closely with the 

Ventura Farm Bureau and the Ventura County Irrigation Land Group to farm strawberries using 

best management practices including micro sprinklers and drip irrigation to minimize water use 
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and runoff and for the lemon and avocado orchards, planting the trees on raised beds using drip 

irrigation, which minimizes water use and virtually eliminates runoff.   

The Rancho Matilija Mutual Water Company produces water from the Watershed for its 

shareholders to use for agricultural irrigation (primarily blackberries, row crops, and tangerine 

orchards at this time) and for domestic ranch and livestock uses on their properties located 

northeast of Lake Casitas. Rancho Matilija’s shareholders have implemented water conservation 

measures such as real-time smart phone-connected moisture sensing used to determine drip 

irrigation frequency and duration as well as land fallowing. 

5.2.3 Reasonable and Beneficial Industrial Uses 

Water from the Ventura River Watershed is also used for reasonable and beneficial 

industrial uses.  Such uses include, but are not limited to, support of oil and gas operations.  

Certain petroleum production-related wells extract and inject fluids, including waters, from or 

into formations that are not underground sources of drinking water in accordance with the Safe 

Drinking Water Act or are otherwise exempted from protection pursuant to 40 C.F.R. section 

146.4 and the California Public Resources Code section 3131, and the Physical Solution does not 

apply to petroleum production-related wells that extract or inject fluids, including waters from or 

into formations that are not underground sources of drinking water or are exempted aquifers.  The 

major oil field in the watershed is the Ventura oil field, an area that covers approximately 3,410 

acres on both sides of Highway 33 in the lower Watershed near the coast. The Ojai oil field 

comprises 1,780 acres of active fields. There are over 700 active oil wells in the Watershed. Aera 

Energy LLC is the primary oil and gas producer in the Watershed.  Although it operates the 

extraction wells described above, it obtains its potable water from the City.  Beyond oil fields, the 

Watershed’s major industrial land use is in the lower watershed along Ventura Avenue east of the 

Ventura River. Various manufacturing, construction, processing, and industrial storage facilities 

occupy this area, a number of which serve as support services to the oil extraction industry. 
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5.2.4 Changes in Consumptive Use 

There was significant population growth in Ventura County from 1960 through 2010, 

increasing from approximately 115,000 people in 1950 to 199,000 people in 1960 and then 

rapidly increasing in 1970 (376,000 people), 1980 (529,000 people), 1990 (669,000 people), and 

2010 (826,000 people).  After 2010, population growth in the County slowed substantially and 

declined over the period of 2017 to 2020.  Despite this significant overall population growth over 

time, consumptive use has not grown at a comparable rate due to conservation, changes in land 

use, and increased agricultural efficiency.  An analysis of average daily flow data from USGS 

Gages 11118500, 11117500, and 11116000 indicates that instream flows metrics (e.g., 60% and 

40% exceedance flows, mean annual flows, and median annual flows) have been the same or 

slightly higher since the construction of the Casitas and Matilija Dams in the 1950s and 1960s. 

Therefore, changes in consumptive use have not had a detectable effect on instream flows within 

the period of record analyzed (1930-2019).  

5.3 Instream Uses – Oncorhynchus mykiss

The Ventura River Watershed is home to many instream uses.  It is home to eleven 

endangered or threatened species, including the Southern California Steelhead, arroyo toad, 

California least tern, California red-legged frog, Foothill yellow-legged frog, Least Bell’s vireo, 

southwestern willow flycatcher, and western snowy plover.  This Physical Solution uses the 

health of the Southern California Steelhead population as a proxy for the overall health of the 

instream uses in the Ventura River Watershed, and that population will be referred to in this 

Physical Solution as the “Fishery.”  The life stages, habitat, and other details regarding the 

Southern California Steelhead within the Ventura River Watershed are described below. 

The Watershed provides habitat for adult holding and spawning and juvenile rearing of 

both anadromous steelhead trout and resident rainbow trout (together classified taxonomically as 

Oncorhynchusmykiss, which is typically abbreviated as O. mykiss).  O. mykiss have different life 
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history forms, including as rainbow trout or as steelhead trout.  O. mykiss that remain in 

freshwater throughout their lifecycle are referred to as Rainbow Trout and have a resident life 

history form.  O. mykiss that migrate to the Pacific Ocean and then return to spawn in freshwater 

are referred to as Steelhead Trout and have an anadromous life history form.  Both life history 

forms can be produced by a single set of parents depending on a variety of variables.  The core 

goal of this Physical Solution is to address the anadromous life history form of the Southern 

California Steelhead within the Ventura River Watershed that has been listed as endangered under 

the Endangered Species Act.  However, for purposes of the Physical Solution’s monitoring and 

performance evaluation, the target species has been defined as all O. mykiss that inhabit waters of 

the Ventura River and its tributaries downstream of the first impassable barrier or impediment to 

upstream migration and have volitional access to coastal marine waters. 

The particular anadromous life history form of O. mykiss in the Ventura River Watershed 

has been designated as the Southern California Steelhead Distinct Population Segment or DPS.  

In 1997, the Southern California Steelhead Evolutionarily Significant Unit (“ESU”) was listed as 

endangered under the Federal Endangered Species Act.  (62 FR 43937-01.)  In 2005, critical 

habitat for the Southern California Steelhead ESU was designated, including approximately 48 

miles of the Ventura River and its tributaries within the Ventura River Hydrologic Unit.  (70 FR 

52488-01.)  In 2006, the Southern California Steelhead DPS was listed as endangered.10  (71 FR 

834-01.) 

The life history of a Southern California Steelhead starts when a female excavates a 

shallow nest, termed a “redd,” in streambed gravel and deposits eggs, which males then fertilize.  

The period between fertilization by the male and hatching varies, lasting from about three weeks 

to two months depending on water temperature and other factors.  After the eggs hatch, the young 

fish remain in the gravel nest for a period of time as they develop (termed “alevins”) before 

10 Since 2006, the phrase Distinct Population Segment or DPS, has replaced ESU. 
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emerging into the surface waters.  The young fish, known as fry, emerge from the gravel two to 

six weeks after hatching.  The young O. mykiss remain in the creek or river rearing for a period of 

one to two years as they grow and develop into the parr stage.   

Parr eventually undergo a physiological change known as smoltification that allows them 

to migrate to saltwater (e.g., the Pacific Ocean).  After growing in the marine environment for 

typically one to four years, steelhead leave the marine environment to reproduce in the freshwater 

environment (e.g., the Ventura River).  Returning adults typically migrate to their natal rivers or 

streams but can also spawn in non-natal streams.  Steelhead, unlike salmon, may survive after 

spawning and migrate back downstream to the ocean to spawn again the next year.  Post-

spawning adult steelhead are termed Kelts.  Steelhead, primarily females, may spawn two or three 

times before they die. 

The habitat and flow needs of the Southern California Steelhead are variable depending on 

the life stage of the species.  Primary constituent elements (“PCEs”) have been described by the 

National Marine Fisheries Service for each life history stage of Southern Steelhead critical habitat 

as essential to the conservation of the species.  (70 FR 52630).  The general PCEs for steelhead 

are described below. 

5.3.1 Spawning 

Freshwater spawning sites with water quantity and quality conditions and substrate 

supporting spawning, egg incubation, hatching, and larval development.   

5.3.2 Rearing 

Freshwater rearing sites with water quantity and floodplain connectivity to form and 

maintain physical habitat conditions and support juvenile growth and movement; water quality 
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and forage supporting juvenile development; and natural cover such as shade, submerged and 

overhanging large wood, large rocks and boulders, and juvenile and adult forage, including 

aquatic invertebrates and fishes, supporting growth and maturation. 

5.3.3 Migration 

Freshwater migration corridors free of passage obstruction with water quantity and quality 

conditions suitable for juvenile and adult movement and survival. 

5.3.4 Estuary 

Estuarine areas with water quality, water quantity, and salinity conditions suitable for 

juvenile rearing and the physiological transitions between fresh- and saltwater (smolting). 

5.3.5 Marine Areas 

Nearshore and offshore marine areas with water quality and quantity conditions and 

forage, supporting growth and maturation. 

5.4 Protection of Both Instream and Consumptive Uses 

The purpose of this Physical Solution is to protect both the reasonable and beneficial 

instream and consumptive uses described above.  Continued consumptive use of water from the 

Watershed is essential to support human life, health, and the economy that is dependent on the 

Watershed for this vital resource.  At the same time, this Physical Solution establishes a 

commitment to maintain the steelhead population in the Ventura River Watershed through 

improvements to habitat quality and availability for all freshwater life stages of steelhead, as well 

as to preserve Historical Flow Conditions, which are conditions in the Watershed in the pre-
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development period generally before 1959 as determined from gages at Casitas Bridge11 (gage 

11118500), San Antonio Creek (gage 11117500), and North Fork Matilija Creek (gage 

11116000), as set forth herein in section 7.3 and in the Plan, necessary to support steelhead 

whenever physically practicable.  This Physical Solution therefore balances the uses in the 

manner compelled by Article X, section 2 of the California Constitution, the public trust doctrine, 

and California water law by imposing the Physical Solution set forth in Section 7 of this Physical 

Solution. 

6. INTEGRATION OF PHYSICAL SOLUTION WITH GROUNDWATER 

SUSTAINABILITY PLANS 

GSPs are currently being developed for the Ojai Valley Basin and the Upper Ventura 

River Basin to meet the January 31, 2022 implementation date required by SGMA and have not 

been completed.  In addition, GSPs may be developed for the Upper Ojai and Lower Ventura 

River Basins in the future. The Physical Solution is designed to minimize interference with the 

timely completion and implementation of the ongoing GSPs, and, in accordance with this 

Physical Solution, the Parties and the Management Committee (“MC”), an arm of the Court, 

appointed by the Court, to administer this Physical Solution and Judgment, will coordinate with 

the GSAs completing the GSPs in finalizing and preparing the Plan to prevent duplication of 

efforts, through their participation in the MC.  

Water Code section 10733.6(b)(2) provides that management of a basin pursuant to an 

adjudication action may satisfy SGMA requirements. At the election of each GSA, portions of the 

Management Plan could be used to inform the management of the Upper Ventura River and Ojai 

Basins in accordance with SGMA.  The Physical Solution is expressly designed to assist the 

GSAs with addressing one of the six “undesirable results” identified by SGMA—the significant 

and unreasonable depletion of interconnected surface water caused by groundwater pumping, 

11 USGS also refers to this gage as “Ventura R NR Ventura” 
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here, the impacts to the Fishery.  (See Water Code § 10721 (x)(6).)  The Physical Solution 

addresses potential undesirable effects of groundwater pumping on the depletion of 

interconnected surface water, as defined by SGMA, regarding the beneficial use of interconnected 

surface water by the Fishery.  At their discretion, GSAs in the Ventura River Watershed may rely 

on implementation of the Physical Solution for a finding that no additional implementation 

measures are required to address potential significant and unreasonable effects of groundwater 

pumping on the beneficial use of interconnected surface water by the Fishery, in the event that 

any such potential significant and unreasonable effects of groundwater pumping are identified 

during initial GSP development or subsequent 5-year GSP updates.       

7. PHYSICAL SOLUTION AND MANAGEMENT PLAN 

7.1 Three Phases of the Physical Solution

The Physical Solution includes of three phases, as briefly described here and as described 

in detail in Section 7.3.8 below.  The first phase, the Adoption Phase, is short, begins when the 

Physical Solution is entered, and allows the Parties time to establish the governance structure and 

adopt the Management Plan that will inform the following two phases.  In addition, during the 

Adoption Phase, the Parties will take the specific actions set forth below to improve the 

Watershed during this short period.  The second phase, the Initial Implementation Phase, is a 

ten-year period after adoption of the Management Plan in which the Parties will implement the 

Management Plan, and regularly update and adaptively manage the Plan based on new 

information.  The third phase, the Subsequent Implementation Phase, is a continuing series of 

ten-year periods in which the Parties will continue to implement and adaptively manage the 

Management Plan until and so that Good Condition is achieved.  Each of the three phases 

includes distinct management objectives and elements that must be met by the Parties, as further 

described in this Physical Solution. The purpose of phasing the Physical Solution is to allow the 

Parties to transition from the existing conditions within the Watershed (referred to as the Baseline 

Conditions and initially described in Section 7.2 below and as will be further defined in the 

Management Plan) to the improved conditions identified in the Management Plan.  
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7.2 Baseline Conditions – Reach-By-Reach Habitat Assessment and Limiting 

Factors

To prepare the Management Plan and to measure the success of the Physical Solution, it is 

necessary to first define the current conditions as of the beginning of the Adoption Phase 

(Baseline Conditions) in the Watershed.  Defining Baseline Conditions will inform the specific 

actions that the Parties must take to improve conditions from the Baseline Conditions.  In 

addition, defining Baseline Conditions will provide the Parties with a way to measure the success 

of the Physical Solution and the conditions under which the Court, during the Initial and 

Subsequent Implementation Phases, may need to exercise its continuing jurisdiction to address 

any material excursions below Baseline Conditions.  This portion of the Physical Solution defines 

initial Baseline Conditions in the Watershed that exist as of the beginning of the Adoption Phase.  

As provided below, the Management Plan will expand upon and provide more detail regarding 

the definition of Baseline Conditions that exist as of the beginning of the Initial Implementation 

Phase.   

The health and habitat needs of the Fishery vary within different portions of the 

Watershed and the different life stage needs of the species within those different portions of the 

system.  Maintaining the Fishery requires an understanding of suitability and quality of habitat 

pertinent to the life stage habitat requirements of the species.  As identified in the Department 

Report, “flows in the Ventura River watershed are variable throughout the year and from year to 

year.”  Department Report at p. 9.  The Watershed is subject to wide variations in precipitation, 

occasional flooding, periodic large natural disasters such as drought and wildfires, all of which 

significantly impact the Watershed, its water quality, and the Fishery.  As a result of the 

environmental variability in freshwater and ocean conditions (e.g., drought and low flow 

conditions, ocean upwelling, etc.), in addition to other factors such as steelhead stock-recruitment 

relationships (e.g., the number of spawning adults has a large influence on subsequent juvenile 

abundance), variations in food availability within and among years, quality and availability of 
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suitable habitat, and biological interactions with native and non-native species, there is high 

variability in O. mykiss population abundance within the Ventura River Watershed.   

There are many different ways to divide the Watershed for purposes of establishing 

Baseline Conditions and efficient management of the system.  Historically, and as a matter of 

convenience, the Ventura River has been described as having the five reaches that are identified 

earlier in this Physical Solution.  Other methods have described the River as having more than 

twenty reaches, and the Department Report uses sixteen reaches.  This Physical Solution uses the 

seven reaches and associated functions and habitat assessment described below, in which reaches 

are defined based on the habitat requirements of the Watershed and the specific lifecycle needs of 

the steelhead associated with that habitat.  These seven reaches are described in Table 1 and 

depicted in Exhibit E to this Physical Solution at page E-2, and the Baseline Conditions of each 

reach at the time of this Physical Solution are described as follows: 

7.2.1 Reach V1

Reach V1 begins at the Pacific Ocean and extends to the Main Street bridge crossing.  

Reach V1 includes the Ventura River lagoon and estuary.  All adult steelhead entering the 

Ventura River from the Pacific Ocean, and all steelhead out-migrants (juvenile smolts and post-

spawning adults) must pass through Reach V1.  Steelhead smolts that can reach the lagoon and 

estuary from upstream rearing habitats may also continue rearing in the lagoon and estuary where 

prey items are generally abundant.  However, the area of the historic lagoon and estuary has been 

reduced and habitat degraded by approximately 70%.  Therefore, under Baseline Conditions, the 

primary steelhead lifecycle function of Reach V1 is for migration. 
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7.2.2 Reach V2

Reach V2 begins at the Main Street Bridge from the upstream end of the lagoon and 

estuary and ends where the Shell Road Bridge crosses over the Ventura River.  A major limiting 

factor in Reach V2 is the presence of extremely dense stands of Arundo donax (“Arundo”), 

primrose, and other non-native aquatic macrophytes that choke the river channel and riparian 

zone, precluding the presence of native plants (especially willows) and blocking or impeding both 

upstream and downstream passage of steelhead.  Arundo removes surface water (through 

evapotranspiration) at higher rates (three times the rate) than native plants.  Combined with the 

abundance of non-native common carp that degrade habitat and water quality for steelhead, 

potential rearing habitat (pools) is severely degraded in Reach V2 at this time.  Therefore, under 

Baseline Conditions, there is no spawning habitat within this reach, and the sole steelhead 

lifecycle function of Reach V2 is for migration. 

7.2.3 Reach V3

Reach V3 begins at Shell Road bridge and ends at the confluence of San Antonio Creek 

and the Ventura River.  Under Baseline Conditions, reach V3 suffers from Arundo infestation, 

degraded stream habitats, and an absence of boulder clusters.  Reach V3 includes Foster Park.  

The subsurface dam and related facilities in the vicinity of Foster Park sometimes act as barriers 

or impediments to steelhead migration under certain conditions.  Under Baseline Conditions, this 

reach is primarily a passage corridor for upstream and downstream migrating steelhead.  

However, spawning and rearing may be supported in certain portions of Reach V3, including in 

the area of Casitas Springs and at the confluence of San Antonio Creek.  The general pattern is 

that fish that spawn in San Antonio Creek (Reach SA1) move to the confluence of the Ventura 

River and to the Casitas Springs areas of Reach V3 under favorable conditions during the spring 

to rear in the mainstem Ventura River over the summer and fall months. 
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7.2.4 Reach SA 1

Reach SA 1 includes that portion of San Antonio Creek from its confluence with the 

Ventura River upstream to Fox Canyon.  Under Baseline Conditions, San Antonio Creek contains 

good spawning habitat, and relatively good habitat for young-of-the-year juvenile rearing.  

However, under Baseline Conditions there is a lack of rearing habitat for older juveniles due to 

the lack of pools throughout San Antonio Creek.  The absence of pool habitat forces rearing 

juveniles to an early outmigration into the mainstem rearing habitat in Reach V3 adjacent to and 

downstream from the confluence with the Ventura River.  There is also an absence of boulder 

clusters and other cover for juvenile rearing O.mykiss that would provide velocity refuges and 

cover, juvenile and adult steelhead holding and foraging sites, substrate for algal and 

macroinvertebrate production that are important to the food resources for juvenile O. mykiss

growth and survival and also promote pool formation.  The presence of Arundo is another 

limiting factor in this reach.  An additional limiting factor in San Antonio Creek is the presence of 

livestock that, when unconstrained, trample the stream banks, causing sedimentation in the stream 

channel and spawning beds and reducing riparian vegetation as well as increased nutrient and 

coliform loading to the creek. 

7.2.5 Reach V4

Reach V4 is located between the confluence with San Antonio Creek and the Robles 

Diversion Facility.  Under Baseline Conditions, this reach includes what is commonly referred to 

as the “dry reach” downstream of the Robles Diversion Facility that often has intermittent flows 

or is dry during the summer and fall months.  Under dry conditions, adult steelhead are unable to 

migrate to upper Watershed spawning and rearing habitat, and smolts that are produced in the 

upper Watershed (Reach V5 and Reach NF 1) are unable to out-migrate through this reach.  

Further, smolts that do attempt to out-migrate may be stranded in drying pools, including pools 

just downstream of the Robles Diversion Facility.  During wet years, this reach is suitable for 
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steelhead migration for short periods during extended runoff from storms.  Under Baseline 

Conditions, therefore, the lifecycle function served by Reach V4 is for migration under suitable 

precipitation conditions. 

7.2.6 Reach V5

Reach V5 extends upstream from the Robles Diversion Facility to the confluence of 

Matilija Creek and North Fork Matilija Creek, including the section below Matilija Dam.  Under 

Baseline Conditions, Reach V5 contains some rearing and spawning habitat.  Its primary 

functions under Baseline Conditions are for migration, spawning, and juvenile rearing, but the 

presence of non-native predatory largemouth bass in this reach may reduce juvenile steelhead 

survival. 

7.2.7 Reach NF 1

Reach NF 1 extends from the confluence of North Fork Matilija Creek to the upstream 

reaches of North Fork Matilija Creek where a complete barrier or impediment to upstream 

migration exists at the Wheeler Gorge Campground.  Under Baseline Conditions, Reach NF 1 has 

good steelhead spawning and rearing habitat where available, with higher densities of O. mykiss

spawners and both young-of-the-year and older juveniles than reaches in the lower Watershed.  

This reach has good pool rearing habitat.  This reach also includes the presence of resident 

steelhead/rainbow trout that support the overall steelhead population.  Limiting factors under 

Baseline Conditions in this reach include only marginal availability of suitably sized spawning 

areas and gravel, and potential competition between juvenile steelhead and resident rainbow trout. 
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7.2.8 Continuing Jurisdiction is Reserved for Coyote Creek and Cañada 

Larga Tributaries 

Although no management actions are presently recommended for two tributaries of the 

Ventura River, they are nevertheless included in this Physical Solution, and the Court retains 

continuing jurisdiction over them.  First, Coyote Creek from Lake Casitas to the confluence with 

the Ventura River is dry much of the year due to the Lake Casitas Dam, and the habitat in this 

reach is severely degraded.  In addition, on the Cañada Larga tributary, the Highway 33 bridge 

creates a barrier or impediment to steelhead passage, but it cannot reasonably be removed.  The 

stream is usually dry in summer and fall, and cattle graze along and into the streambed.  The 

adaptive management process in this Physical Solution will allow for the reconsideration of 

management actions for these two tributaries in the future. 

7.3 Management Plan/Mandatory Plan Elements

The core of this Physical Solution is the development, implementation, and adaptive 

management and updating of a Management Plan (or the “Plan”) that will move the condition of 

the Southern California Steelhead in the Watershed from Baseline Conditions to Good Condition, 

as defined in the Plan and in this Physical Solution, during the life of the Physical Solution.  

While rainfall and flow in the Watershed has largely remained consistent over the historical 

period (generally 1929 through 2019), habitat conditions in the Watershed downstream of 

Matilija Dam have been degraded over the past 150 years through agricultural and urban 

development, construction of dams, water storage infrastructure, flood control infrastructure, and 

other factors.  Historical flow records are available prior to 1958 (pre-development conditions) 

and post-1958 in three critical reaches in the Watershed: Ventura River near Foster Park, lower 

San Antonio Creek, and North Fork Matilija Creek.  The population of Ventura County was 

substantially lower in the pre-development period, and major water infrastructure projects, e.g. 

Robles Diversion and Casitas Dam, did not exist, and the Fishery was reported to be in Good 

Condition.  By 1959, Matilija Dam, Casitas Dam, and the Robles Diversion Canal were all 
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completed projects.  Additionally, population in Ventura County rapidly increased from 1960 

through 2010.  Flow metrics were the same or lower during the pre-development period as 

compared with the post-development period in the three critical reaches.  The fish population was 

higher in the pre-development period as compared with the post-development period, even though 

flows were the same or lower than post-1958 conditions.  This finding coupled with the 

degradation of the Fishery habitat over the last century demonstrates that habitat conditions, 

rather than flow conditions alone, have affected the Fishery.  Accordingly, improving habitat 

conditions with non-flow measures and preserving Historical Flow Conditions will improve the 

Fishery to ultimately achieve Good Condition.   

Specific efforts to maintain Historical Flow Conditions upon which the Southern 

California Steelhead depend and habitat enhancement Plan elements are expected to contribute to 

improved access and migration opportunity, habitat quality, availability, and suitability.  These 

efforts to maintain Historical Flow Conditions and implement these habitat improvements are 

expected to lead to improved abundance of steelhead and other fish and wildlife within the 

Watershed.  The Plan will also provide detailed monitoring programs to assess the performance of 

Plan elements and status and trends in the O. mykiss population over time as well as provide 

feedback for adaptive management.  The hydrogeology of the Watershed and the seasonality and 

variability of precipitation cause portions of the mainstem river and tributaries to exhibit 

intermittent flows during the summer months, regardless of human consumptive use.  This creates 

dry reaches where no summer rearing by Steelhead or other fish is possible. These intermittent 

reaches usually provide passage corridors during higher flow periods in the winter and early 

spring.   Actions to protect Historical Flow Conditions, which are largely replicated by existing 

flow conditions, in combination with habitat enhancement elements identified in the Plan, will be 

sufficient, barring extraordinary conditions, to move the Fishery from Baseline Conditions to 

Good Condition.    
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The required elements of this Plan are set forth in this Section 7.3 of the Physical 

Solution.  During the Adoption Phase, the Parties will create more specific mandatory 

implementation actions and details to achieve the required elements and adopt the final Plan, 

subject to Court oversight.  During the Initial Implementation and Subsequent Implementation 

Phases, the Parties will implement the Plan, annually measure its success, and adaptively manage 

it based on the results of the monitoring and other conditions such as project feasibility.  The 

Court will retain jurisdiction to ensure Plan implementation and to address material excursions 

below Baseline Conditions, following the procedures outlined in this Physical Solution.  The Plan 

must include the mandatory elements described in this section.   

7.3.1 Management Objectives 

The Plan shall develop and implement actions that are intended to move the condition of 

the Fishery in the Watershed from Baseline Conditions to Good Condition, as defined in the Plan 

and this Physical Solution. 

7.3.2 Baseline Conditions Refined 

The Plan shall provide a more detailed assessment of Baseline Conditions that will include 

the definition contained herein but shall include additional metrics to assist with determining 

material excursions below Baseline Conditions and improvements above Baseline Conditions.  

As discussed more fully in Section 7.3.3 below, these metrics will include both qualitative and 

quantitative assessment methods, with the final assessment being qualitative based on the weight 

of the evidence. 
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7.3.3 Healthy Fishery/Good Condition Defined 

The Plan shall establish detailed criteria to be used to define and measure what constitutes 

a healthy Fishery and Good Condition in the Watershed.  The Plan shall, at a minimum, use the 

following approach to Good Condition.  The recognized method for determining whether a 

fishery is in good condition is to assess the condition of the fishery at the individual, population, 

and community levels or tiers.  Under this method, the Fishery in the Watershed will be 

considered to be in a Good Condition when the qualitative individual, population, and community 

conditions described below are being achieved.  The naturally high variability in the dynamics of 

the Ventura River O. mykiss population makes certain quantitative metrics infeasible, and hence 

this Physical Solution uses qualitative assessment based on the weight of the evidence (evidence 

which includes both qualitative and quantitative metrics) to make a final assessment of the 

condition of the Fishery.  Nevertheless, the Plan will include, as set forth in section 7.3.8 and 

elsewhere, consideration of quantitative monitoring of measurable objectives and metrics as well 

as qualitative indicators of Plan performance.  Examples of measurable objectives include metrics 

such as plunge pool depth and jump height at passage impediments, water depth and velocities at 

modified low-flow passage impediments, gravel size distribution at gravel enhancement sites, 

genetic diversity, water depths, dissolved oxygen concentrations, and water temperatures within 

mainstem and tributary reaches supporting spawning and juvenile rearing habitat.  Semi-

quantitative metrics will also be used to evaluate Plan performance such as comparisons between 

design criteria for each physical habitat enhancement project and as-built construction and 

monitoring, compliance with the Plan implementation schedule, resilience of habitat elements to 

change under high flow conditions, effectiveness of Arundo removal and revegetation, and 

monitoring of habitat suitability indicators.  Qualitative observations and indicators include 

evidence of successful reproduction, evidence of multiple age and size classes, trends over time 

of adult steelhead return abundance, noting the frequency and duration of sand bar breaching, 

health and condition of individual fish, species diversity, changes in O. mykiss densities and 

abundance between spring and fall and among years, changes in relative abundance of predatory 
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fish, spawning and rearing habitat usage, and observations of successful upstream passage.  The 

qualitative and quantitative metrics established in the Plan and Plan performance will be assessed 

based on the weight of the evidence and on the specific functions served by each reach of the 

Watershed.  The general conditions that the Plan must use to assess the condition of the O. mykiss 

population within the Watershed are as follows:  

7.3.3.1 O. Mykiss Population 

The O. mykiss population may be considered to be in a Good Condition if, based on 

snorkel surveys or similar evidence, the population shows presence within suitable habitats 

(including those areas where habitat enhancement actions have been implemented as part of this 

Physical Solution) within the geographic distribution of the Ventura River Watershed, or the 

population shows evidence of rebounding following adverse environmental conditions, such as 

drought.  Natural O. mykiss populations, including the Ventura River population, experience 

dynamic and variable abundance within and between years in response to a number of factors, 

many of which are outside of the control of the Physical Solution (e.g., ocean conditions, 

interactions with native and non-native species, baseline hydrologic conditions, and extended 

droughts, etc.) and therefore population abundance or species densities alone are not an effective 

measure of the condition of the Fishery. However, when assessed within this dynamic and 

variable system, the O. mykiss population should be present within suitable habitat within the 

Watershed when the Fishery is in a Good Condition.  

7.3.3.2 O. Mykiss Population Diversity 

The O. mykiss population may be considered to be in Good Condition if, based on snorkel 

surveys or similar evidence, the population shows evidence of life stage diversity as reflected by 

multiple age classes, including successful reproduction reflected in the presence of young-of-the-

year O. mykiss. 
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7.3.3.3 Condition of Individual O. Mykiss  

The O. mykiss population may be considered to be in a Good Condition if, based on 

snorkel surveys or similar evidence, individual fish in the documented population appear to be 

healthy and in good shape, free from abnormalities associated with a diseased or unhealthy 

population. 

7.3.3.4 Condition of Overall Watershed O. Mykiss Population 

The O. mykiss population may be considered to be in a Good Condition if, based on 

snorkel surveys or similar evidence, the O. mykiss population is showing increasing trends while 

the non-native species predators and competitors of O. mykiss, e.g. carp and largemouth bass, are 

showing decreasing trends. 

7.3.4 Required Habitat Improvement Elements 

The Plan will include specific management measures or elements that when implemented 

will improve Baseline Conditions and move the Fishery toward Good Condition.  These elements 

and actions shall be subject to ongoing feasibility determinations and applicable permitting 

requirements, including but not limited to necessary approvals by the Ventura County Watershed 

Protection District. The elements shall be subject at all times to adaptive assessment and 

management as set forth in Section 7.3.8.  This adaptive assessment and management process will 

require that if projects prove to be infeasible, they are timely replaced with other projects of equal 

or greater value, unless a determination is made by the MC that replacement is not required to 

achieve Good Condition.  Measures can be completed by entities that are not a Party to this 

Physical Solution; however, this Physical Solution imposes a duty to support all management 

elements in the Plan and ensure their implementation.  At a minimum, the Plan shall include the 

following elements: 
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7.3.4.1 Fish Passage Improvements 1 – Sub-Surface Interceptor Wall 

and Improvements Around Concrete Pipe at Foster Park 

Fish Passage Improvements 1 consist of the notching of the existing sub-surface dam at 

Foster Park, within Reach V3, and improvements around a concrete pipe in the Ventura River that 

currently serve as potential fish passage barriers or impediments under low-flow conditions.  The 

goal of the projects is to extend the flow range for unimpeded passage for O. mykiss and allow 

greater access to existing habitat in the upper Watershed.  The City shall cause the construction of 

Fish Passage Improvements 1, at its sole cost, during the Adoption Phase. 

7.3.4.2 Fish Passage Improvements 2 – Improvement of the Fraser 

Street Road Crossing 

Fish Passage Improvements 2 consist of improvements to the Fraser Street Road Crossing.  

The Fraser Street Road Crossing is located in Reach SA 1.  Currently, Fraser Street Road 

Crossing serves as a potential fish passage barrier or impediment under certain flow conditions.  

Fish Passage Improvements 2 will ensure unimpeded passage across a wide range of flow 

conditions, providing spawning access over a range of water year types.   

7.3.4.3 Gravel Enhancement in Matilija Creek and North Fork 

Matilija Creek 

This element would augment spawning gravel in Reach NF 1.  The element would 

strategically inject sufficient amounts of suitable size gravels during appropriate years within a 

period of ten (10) years after entry of the Physical Solution and Judgment. Gravels would then be 

naturally dispersed downstream during high flow events: (1) to replace gravel recruitment 

currently blocked by Matilija Dam, (2) to improve gravel substrate for macroinvertebrate 

production, and (3) to improve the availability of suitable gravel for O. mykiss redd construction, 

spawning, and egg incubation. 
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7.3.4.4 Boulder and Large Woody Material Augmentation in San 

Antonio Creek 

This element would install boulder cover and large woody material augmentation at 

multiple locations in San Antonio Creek to enhance juvenile Steelhead rearing habitat, improve 

protection and cover from predation, increase structural diversity of habitat, and increase holding 

habitat as a velocity refuge. 

7.3.4.5 Large Woody Material Augmentation in the Mainstem Ventura 

River near the Confluence with San Antonio Creek 

This element would increase the availability of large woody material and create and 

stabilize deeper pool habitat in the mainstem Ventura River near the confluence with San Antonio 

Creek, improving juvenile over-summering rearing conditions and resulting in greater survival of 

juvenile rearing steelhead.  This reach of the River has public access resulting in the potential for 

the public to vandalize the enhanced habitat area (e.g., removal of large woody material and 

boulders, construction of summer rock weirs, destruction or removal of monitoring equipment) as 

well as illegal angling (poaching) of juvenile and adult O. mykiss attracted to the enhanced 

habitat.  As part of the planning process for this Plan element, siting (location within and along 

the River reach), access (roads, parking, and trails), design features (type, location, anchoring, etc. 

of structural features, signage), construction methods, and monitoring equipment will be 

developed collaboratively in consultation with staff (including local wardens) from the 

Department, the City, National Marine Fisheries Service, Ventura County, and other interested 

parties.  The resulting project design will be reviewed as part of state and federal permitting as 

well as the public through the California Environmental Quality Act (“CEQA”) review process.  

7.3.4.6 Arundo Removal 

This element would consist of the removal of Arundo to allow for improvement to 

naturally occurring instream flows by reducing evapotranspiration, decreasing adverse 

geomorphological conditions such as channel braiding, encouraging complex habitat creation, 
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increasing native plant and wildlife species, and improving fish passage conditions by removing 

passage barriers or impediments.    

7.3.4.7 Predator and Non-Native Fish Management 

Invasive non-native fish species impair the viability of the Fishery.  Non-native fish 

species compete with native fish species for food and habitat, degrade habitat quality and water 

quality (e.g., carp), and are predators (e.g., largemouth bass) on juvenile steelhead.  This element 

would, subject to permitting, implement some or all of the numerous existing and proven non-

native fish removal techniques (e.g., electrofishing, netting, hook and line, spearfishing, etc.).   

7.3.4.8 Matilija Dam  

Long-term plans exist for the removal of Matilija Dam.  Matilija Dam blocks the 

migration of Southern California Steelhead into upstream spawning and rearing areas.  Removal 

of the Dam would open access to major upstream spawning and rearing grounds for the Fishery.  

It is thus the preferred management action to improve the Fishery but may not be possible to 

achieve within ten years.  Consistent with the continuing provision of water for existing 

reasonable and beneficial municipal, agricultural, industrial, or other consumptive uses, the 

Parties shall support efforts to remove Matilija Dam.  This support shall include, but not be 

limited to, consideration of the adoption of resolutions of support for Dam removal or submission 

of written letters of support.  The MC shall prioritize the removal of Matilija Dam if it becomes 

feasible to do so.  

  Specifically, the Ventura County Watershed Protection District, along with other private 

and public partners, is currently pursuing the Matilija Dam Ecosystem Restoration Project.  This 

Project is an initiative to remove Matilija Dam and make other related improvements to the 

Watershed to facilitate the removal of the Dam.  Prior to removal of the Dam, specific 

downstream facilities must be upgraded to accommodate anticipated changes in sediment 

transport and flow elevations.  Many of these facility upgrades provide benefits to the Fishery by 
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removing barriers or impediments to steelhead migration or reconnecting the Ventura River to 

portions of its historical floodplain.  These projects include, but are not limited to, reconstruction 

of the Camino Cielo Bridge, which will improve steelhead migration, and improvements to the 

Casitas Springs levee, which may help reconnect the Ventura River to its historical 

floodplain.  Because projects such as these examples have both immediate Fishery benefits and 

help facilitate Dam removal, the MC may prioritize these projects as well as the Dam removal in 

the Plan.  In addition, the MC should consider how Dam removal may impact the projects 

identified in Section 7.3.4 to make sure that those projects will not be adversely impacted by the 

temporary changes resulting from Matilija Dam removal. 

7.3.4.9 Additional Projects for Further Consideration 

The Plan shall describe how the Parties will participate and support other Watershed 

projects that will help improve on Baseline Conditions and move the Fishery toward Good 

Condition.  The Plan will consider other proposed or ongoing Watershed projects, including, but 

not limited to, removal of the Wheeler Gorge Campground passage barrier, replacement of the 

current Grand Avenue fair weather crossing with a free span bridge, addressing various pipeline 

crossings that could present barriers or impediment such as the Casitas pipeline that crosses San 

Antonio Creek and the Ojai Valley Sanitary District pipeline that crosses San Antonio Creek, 

brownfield remediation projects, conservation easements or livestock exclusion projects, and land 

protection projects. 

7.3.4.10 Operations, Maintenance, and Monitoring for Projects 

For each specific element proposed by the Plan, the Plan shall also provide conditions for 

long-term operations, maintenance, and monitoring.  Provisions for operations, maintenance, and 

monitoring shall be included in the design of each element, and the MC shall insure that sufficient 

funding is provided for such operations, maintenance and monitoring. 
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7.3.5 Required Historical Flow Protection Elements 

Precipitation in the Watershed is highly variable both spatially and temporally.  Spatially, 

the upper portion of the Watershed receives, on average, double the annual volume of rainfall 

received in the lower portion of the Watershed.  Seasonally, the Watershed receives most of its 

rainfall between November and April, with minimal rainfall between May and September.  Based 

on historical records, the Watershed experiences large differences in annual rainfall volume, with 

wet and dry years at least partially caused by El Niño and La Niña cycles.  Because of the 

extreme variability in precipitation timing and amount in the Watershed, streamflow in the River 

and its tributaries is also highly variable year-to-year and within a given year, independent of 

consumptive uses.  The Fishery has adapted to this variability in flow in the Watershed and has 

been considered to be in Good Condition when flows in the past were in the range of current 

conditions.  Accordingly, maintaining the Historical Flow Conditions, in combination with the 

implementation of other Plan elements, will be sufficient, barring extraordinary conditions, to 

improve habitat conditions to support the Fishery in Good Condition.  Thus, the Plan will include 

measures to protect Historical Flow Conditions in addition to other Plan elements.   

Because the decline in the Fishery is linked most directly to loss of habitat and access 

thereto, the main actions required by the Plan will focus on improvements to Fishery habitat and 

Fishery access to habitat.  At the same time, however, the Plan must also include specific steps to 

maintain and, if feasible and not in conflict with applicable GSPs, enhance Historical Flow 

Conditions critical to the Fishery.  At a minimum, the Plan will address three high priority 

juvenile steelhead rearing reaches and will protect Historical Flow Conditions in these reaches as 

follows: 

(1)  Foster Park Flow Protocols.  The Plan will recognize and include the City’s existing 

water management protocols at Foster Park that meet or exceed requirements to protect Historical 

Flow Conditions in this reach.  The City’s implementation of these Foster Park Flow Protocols 
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does not determine or limit its water rights in any way, consistent with this Physical Solution.  

The City will be responsible for continuing its existing Foster Park Flow Protocols, as described 

below:  

(a) When daily average flows as measured at the VR-1 gage fall below 4.0 cubic 

feet per second (“cfs”) for 3 consecutive days, the City will shut down wells Nye 7 and 8 

before noon on the following business day; 

(b) If daily average flows as measured at the VR-1 gage fall below 3.0 cfs on any 

day of the time period in Section (a) above, the City will also shut down the subsurface 

intake at the same time as the shutdown in Section (a) above; 

(c) If the daily average flows as measured by the VR-1 gage fall below 4.0 cfs for 

3 consecutive days, but stay above 3.0 cfs during that period, the City would shut down 

wells Nye 7 and 8 but would be permitted to continue to operate the subsurface intake 

until the daily average flows fall below 3.0 cfs for three consecutive days, at which time 

the City will cease all water extraction at Foster Park until flows return to levels above 

these thresholds. 

(d)  The City shall monitor the impact of pumping on instream flows using the 

VR1 and VR2 gages. The City shall specifically evaluate the impact of continued 

pumping at the subsurface intake after the shutdown of wells Nye 7 and 8 pursuant to 

Sections (a) to (c) above. If monitoring at station VR-2 downstream demonstrates a 

sustained impact on  instream flows after the shutdown of wells Nye 7 and 8, or after the 

shutdown of the subsurface intake, the City and Channelkeeper shall meet and confer on 

or before 30 June of the following year to discuss whether continuing to pump 

groundwater when instream flows fall below 4.0 cfs may occur or whether all Production 

should stop at 4.0 cfs.  If the City and Channelkeeper are unable to agree, either may 
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pursue any available legal remedy they have related to the sole question of whether 

production should stop at 4.0 cfs by seeking resolution of the issue via the Court pursuant 

to this Physical Solution. 

(e)  The Foster Park Flow Protocols may be temporarily modified or suspended 

under emergency conditions.  For purposes of this section, emergency conditions include 

Act of God, unforeseen pipe failure, and the inability of the City to obtain sufficient 

usable replacement water from Casitas or other sources to serve its customers.  The City 

shall promptly notify Channelkeeper in writing whenever such an emergency condition 

exists.  The notification shall include the justification for the modification, and supporting 

documentation. If necessary, the City and Channelkeeper shall meet and confer about the 

modification or suspension to limit its impact on Southern California steelhead and other 

impacted species. 

(f)  If the City seeks to modify the Foster Park Flow Protocols pursuant to Section 

(e) above because it is unable to obtain replacement water from Casitas, the City shall 

provide Channelkeeper with 30 days written notice, if such notice is feasible in light of 

water management plans or testing trends, or as much advance notice as is feasible when 

the inability results from an unexpected event.  If the modification is based on the inability 

to obtain replacement water from Casitas, the City shall implement the following specific 

water conservation measures in the impacted service area during the emergency period of 

modification or suspension: 

(i)  City Actions 

a.  Encourage maximum conservation by all customers and users in 

the impacted area. 

b.  No outdoor irrigation using potable water will be allowed. 

c.  All water use not required for health and safety is prohibited.  
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d.  Suspend the issuance of any new development approvals and 

new water connections in the impacted area other than those 

required to be processed by state law. Building permits which do 

not create new demand for water or which are for emergencies, 

public safety and water conservation may be exempted by the City 

Manager. 

(ii)  Water Customer Actions 

a.  Comply with mandatory water conservation regulations.  

b.  Prohibition of all outside water use unless necessary for the 

preservation of health and safety and the public welfare.  

c.  Watering with hand-held five gallon maximum bucket, filled at 

exterior hose bib or interior faucet (not by hose) shall be allowed at 

any time. This will assist in preserving vegetable gardens or fruit 

trees.  

d.  The filling of swimming and wading pools is prohibited; 

(2)  San Antonio Creek.  The Plan shall identify Historical Flow Conditions and measures 

to prevent degradation of flows in San Antonio Creek, as measured at the gage at San Antonio 

Creek (U.S. Geological Survey (USGS) gage 11117500; VCWPD Station 605), and implement 

monitoring measures.   

(3)  North Fork Matilija Creek.  The Plan shall identify Historical Flow Conditions and 

measures to prevent degradation of Historical Flow Conditions in North Fork Matilija Creek, as 

measured at the gage at North Fork Matilija Creek (USGS gage 11116000; VCWPD Station 604), 

and implement monitoring measures to determine whether it is feasible to enhance flows and/or 

habitat in North Fork Matilija Creek.   
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Consistent with the continuing provision of water for existing reasonable and beneficial 

municipal, agricultural, industrial, or other consumptive uses, the Plan shall also contain an 

element to consider other mandatory Plan elements to be implemented by the Bound Parties, 

designed to enhance flow by reducing demand for water from the Watershed or to adjust the 

timing and amount of Production as necessary to maintain and, if feasible, enhance base flows to 

improve habitat conditions for steelhead.  Such efforts, upon a finding of cause and effect 

between that Production and Fishery condition, may include conservation efforts, scheduling the 

timing of Production in a manner consistent with the life stage needs of the steelhead, and 

reducing Production consistent with existing reasonable and beneficial uses and would be 

equitably tailored to each Bound Party, taking into consideration past and current conservation 

efforts.  The Plan may also consider any other feasible elements to be implemented by the Bound 

Parties to improve water quality within the Watershed as specifically related to the condition of 

the Fishery.  Subject to the Uncontrollable Conditions, the Court retains jurisdiction to order 

specific water management actions when there are material excursions below Baseline Conditions 

during the Implementation Phases. 

7.3.5.1 Voluntary Water Management Measures 

The Plan shall include the Production Forbearance Program ordered and approved by the 

Court under its continuing jurisdiction and developed and administered by the MC, which will 

provide water right protection to Producers who voluntarily and demonstrably reduce Production 

from the Watershed as set forth in Exhibit F.  Examples of these efforts include the projects 

identified as part of the Ventura River Watershed Instream Flow Enhancement and Water 

Resiliency Framework, which operate in furtherance of the Physical Solution and the 

optimization of beneficial use.  Nothing herein prevents any Bound Party from pursuing a change 

of water rights under Water Code section 1707. 
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7.3.6 GSP Processes 

The Plan shall describe how the Plan will work in concert with the GSP processes.  

Consistent with the continuing provision of water for existing reasonable and beneficial 

municipal, agricultural, industrial, or other consumptive uses, the Parties shall exercise good faith 

and reasonable efforts to participate in the implementation of GSPs for the Basins within the 

Watershed that require GSPs.  In accordance with Code of Civil Procedure section 830(a)(4), the 

Parties anticipate that this Physical Solution will help to achieve the Groundwater sustainability 

goals of SGMA within the Watershed.  Specifically, this Physical Solution will improve the 

Fishery, which may be relevant to the undesirable result of depletions of interconnected surface 

water that have significant and unreasonable adverse impacts on beneficial uses of the surface 

water, as defined in Water Code section 10721(x)(6).  The Plan shall be consistent with the GSPs 

adopted in the Watershed.  By implementing the Plan to maintain the Fishery in a Good 

Condition, the Parties are avoiding any significant and unreasonable adverse impacts to instream 

beneficial uses that may be associated with Production in the Basins.  GSAs may choose to use 

data and information from the Physical Solution for GSP purposes.  In addition, participation by 

the Parties in the implementation of the GSPs, once adopted and enforced by the GSAs, will 

assist in the implementation of this Physical Solution.  This Physical Solution and the GSPs will 

therefore complement each other and collectively assist in achieving the goals of both the 

Physical Solution and SGMA. 

7.3.7 Monitoring and Reporting 

The Plan shall include a specific monitoring and reporting program, including a hydrology 

monitoring program, a fish monitoring program, performance assessment monitoring for 

restoration/enhancement features, habitat monitoring program, and annual reporting on each 

monitoring program.  Further details regarding monitoring and reporting are attached hereto as 

Exhibit G.  At a minimum, the general condition of the Fishery and the Watershed shall be 
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assessed and reported annually as compared to Baseline Conditions.  The Plan shall establish a 

schedule for more detailed monitoring that is based on snorkel surveys or other similar evidence, 

and could include fish tracking or tagging systems, which shall occur at a minimum every five 

years.  The Plan shall also establish a schedule for more detailed reporting based on these more 

detailed monitoring efforts.  The Plan shall be developed in a manner that prevents duplication of 

efforts for groundwater and surface water monitoring with the GSAs.   

7.3.8 Plan Evaluation – Adaptive Assessment and Management  

The Plan shall provide for the continuous evaluation of its performance in achieving the 

physical habitat and biological goals and objectives of the Plan and this Physical Solution using 

data developed through the continuous monitoring and annual reporting program set forth in 

section 7.3.7 and Exhibit G.  This adaptive assessment and management process will include a 

process to make any necessary adjustments in specific Plan elements, a process to replace any 

Plan elements or projects that are deemed to be infeasible, and a process to replace any Plan 

elements or projects that are deemed to be ineffective. 

7.4 Phasing

The Parties are obligated to implement the Physical Solution to move the conditions in the 

Watershed from the Baseline Conditions toward Good Condition.  Implementation of the Physical 

Solution will take place in the following three phases: 

7.4.1 Adoption Phase

7.4.1.1 Term 

The period from entry of this Physical Solution through adoption of the Plan shall be 

defined as the “Adoption Phase,” and shall be no longer than eighteen (18) months, unless 

otherwise extended by the Court upon motion of any Party for good cause shown.   
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7.4.1.2 Required actions during Adoption Phase 

During the Adoption Phase, the Parties must perform all the actions listed below 

(Adoption Phase Requirements).  Failure to implement the Adoption Phase Requirements will 

be a violation of this Physical Solution.  Adoption Phase Requirements shall be implemented by 

individual Parties, or through action of the MC to be funded by the Parties.    

7.4.1.2.1 Formation and Funding of the MC 

During the Adoption Phase, the Parties will organize the MC and provide sufficient 

funding for the MC and the Technical Advisor. 

7.4.1.2.2 Adoption of the Management Plan 

During the Adoption Phase, the Parties must finalize and have the MC adopt the Plan, 

subject to the Court’s review and approval. 

7.4.1.2.3 Foster Park Flow Management 

The City shall implement the Foster Park Flow Protocols described in Section 7.3.4.10.   

7.4.1.2.4 Fish Passage Improvements 1 

During the Adoption Phase, the City shall complete the construction of Fish Passage 

Improvements 1. 

7.4.1.2.5 Arundo removal 

During the Adoption Phase, certain Parties shall commence or fund and cause Arundo, 

removal programs at strategic locations within the Watershed.  The Wood-Claeyssens Foundation 

will prepare, propose, and fund an Arundo and trash/debris removal program for those portions of 

the Ventura River contiguous to its riparian land within Reaches V1 and V2 and for 

implementation forthwith in a form and manner approved by the MC.  To obtain credit for the 

trash/debris removal portion of this work, the MC must find that the Wood-Claeyssens 
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Foundation’s program exceeds existing regulatory requirements (such as the Trash TMDL) and 

provides a benefit to the Fishery.  

7.4.1.2.6 Initiation of Monitoring Program 

During the Adoption Phase, the Bound Parties shall commence initial hydrology and 

biology monitoring within six months of entry of this Physical Solution.  The complete 

monitoring and assessment program shall be fully developed and implemented by the end of the 

Adoption Phase. 

7.4.1.3 Objectives for the Adoption Phase 

During the Adoption Phase, the Parties anticipate that implementation of the Adoption Phase 

Requirements will result in improvements in habitat and water management above the Baseline 

Conditions, but improvements may be marginal given the limited time involved in the Adoption 

Phase.  Achievement of the Adoption Phase Requirements shall be compliance with the Physical 

Solution. 

7.4.2 Initial Implementation Phase

7.4.2.1 Term 

The “Initial Implementation Phase” begins upon final adoption of the Plan and runs for 

a ten (10) year period. Once adopted, the Plan becomes an enforceable part of this Physical 

Solution, and failure to complete the actions required by the Plan (Initial Implementation Phase 

Requirements) will be a violation of this Physical Solution. 

7.4.2.2 Required Actions During the Initial Implementation Phase 

During the Initial Implementation Phase, the Bound Parties must complete the Initial 

Implementation Phase Requirements, including implementation of the Fishery management 

actions as provided in the Plan, continuation of the Arundo, trash/debris removal programs 
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proposed and initiated within Reaches V1 and V2 pursuant to Section 7.4.1.2.5 above as may be 

modified over time to address current conditions, implementation of the monitoring and 

assessment program and submission of all required annual and other reports.   

7.4.2.3 Objectives for the Initial Implementation Phase 

During the Initial Implementation Phase, the Parties anticipate that implementation of the 

Initial Implementation Phase Requirements will result in improvements above the Baseline 

Conditions and progress toward Good Condition.  If, during the Initial Implementation Phase and 

subject to Uncontrollable Conditions, there are material excursions below Baseline Conditions, as 

defined in the Plan, as originally adopted, or as modified during the Initial Implementation Phase, 

the Court may exercise its continuing jurisdiction pursuant to Section 7.5 and for good cause 

shown, may require additional actions beyond the Initial Implementation Phase Requirements.  

Otherwise, achievement of the Initial Implementation Phase Requirements shall be compliance 

with the Physical Solution. 

7.4.3 Subsequent Implementation Phase

7.4.3.1 Term 

The Initial Implementation Phase ends when the Plan has been implemented for a period 

of ten (10) years, and the “Subsequent Implementation Phase” begins.  The Subsequent 

Implementation Phase shall consist of a series of ten (10) year periods in which the Plan 

continues to be updated and implemented until Good Condition is achievedEach updated Plan 

continues as an enforceable part of this Physical Solution, and failure to complete the actions 

required by the updated Plan (Subsequent Implementation Phase Requirements) will be a 

violation of this Physical Solution. 
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7.4.3.2 Required Actions During Subsequent Implementation Phase 

Continually during each Subsequent Implementation Phase, the MC must update and 

readopt the Plan as necessary to achieve Good Condition.  Once the updated Plan for each 

Subsequent Implementation Phase is adopted, the Bound Parties must complete the Subsequent 

Implementation Phase Requirements, including implementation of the Fishery management 

actions as provided in the updated Plan, continuation of the Arundo, trash/debris program 

removal in Reaches V1 and V2 initiated pursuant to Section 7.4.1.2.5 above as may be modified 

over time to address current conditions, implementation of the monitoring and assessment 

program and submission of all required annual and other reports. 

7.4.3.3 Objective for the Subsequent Implementation Phase 

During the Subsequent Implementation Phase, the Parties anticipate that implementation 

of the Subsequent Implementation Phase Requirements will result in improvements above the 

revised Baseline Conditions, as defined in the updated Plan, and ultimate achievement of Good 

Condition.  If, during each Subsequent Implementation  Phase and subject to Uncontrollable 

Conditions, there are material excursions below the revised Baseline Conditions as defined in the 

then current updated Plan, the Court may exercise its continuing jurisdiction pursuant to Section 

7.5 and, for good cause shown, may require additional actions beyond the Subsequent 

Implementation Phase Requirements.  Otherwise, achievement of the Subsequent Implementation 

Phase Requirements shall be compliance with the Physical Solution. 

7.5 Role of Court to Enforce Physical Solution

Under its continuing jurisdiction, the Court shall have the authority to enforce any failure 

to implement any mandatory requirement of the Physical Solution and any mandatory 

requirement of the Plan.  If, after completing the dispute resolution process set forth in Section 

7.7.7 of this Physical Solution, any Bound Party believes that another Bound Party is not 

complying with the mandatory requirements of this Physical Solution, that Bound Party may 

petition the Court for appropriate relief upon good cause shown.  In addition, if, after the 
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Adoption Phase and despite implementation of the Plan, and subject to Uncontrollable 

Conditions, there are material excursions below Baseline Conditions, as described above, the 

Court may, on motion and for good cause shown, order such additional actions as required to 

return to a condition at or above Baseline Conditions. 

7.6 Uncontrollable Conditions

The Watershed and the Fishery face significant threats from climate change, natural 

catastrophes, drought conditions, water shortages, and similar external factors that are beyond the 

ability of the Bound Parties to control.  In addition, implementation of the Physical Solution 

requires in certain cases approval of other governmental agencies not party to this Physical 

Solution.  Finally, an amount of reasonable and beneficial consumptive use of water from the 

Watershed is necessary to sustain existing human populations and uses and to implement the 

human right to water.  See Water Code § 106.3.  If implementation of any requirement of the 

Physical Solution becomes impracticable due to an Uncontrollable Condition, the Bound Parties 

will not be considered to be in violation of this Physical Solution for the period of time in which 

the Uncontrolled Condition prevents performance.  As used in this Physical Solution, an 

“Uncontrollable Condition” is any circumstance beyond the Bound Parties’ control, including 

without limitation, any act of God, war, fire, earthquake, flood, windstorm, drought or natural 

catastrophe, including climate change; the need to provide an amount of reasonable and beneficial 

consumptive use of water from the Watershed; criminal acts; civil disturbance, pandemic, 

vandalism, sabotage, or terrorism; restraint by court order or public authority or agency; or action 

or non-action by, or inability to obtain the necessary authorizations or approvals from any 

governmental agency. 
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7.7 Management Committee (MC) 

7.7.1 Appointment  

The Court hereby establishes the MC, which shall be a five member board composed of 

one representative each from the (1) City, (2) Casitas, (3) VRWD, (4) MOWD, and (5) the 

Agricultural/Agricultural Mutual Water Company Group.  There shall be four non-voting ex 

officio members of the MC composed of (1) one representative from the County of Ventura, (2) 

one environmental stakeholder representative, (3) one representative of the Upper Ventura River 

Groundwater Agency, and (4) one representative of the Ojai Basin Groundwater Management 

Agency.  Each representative shall be an employee, board member, group member, or other 

qualified designated representative of the designated entity and shall have knowledge of the 

Watershed, the Fishery, and existing water management activities in the Watershed.  

Appointments to the MC shall be for provisional terms of five (5) years, subject to the discretion 

of the Bound Party to substitute designees.  This means, each member of the MC is subject to re-

designation by the Bound Party subject to this provision, a reappointment a minimum of every 

five (5) years.  An Agricultural/Agricultural Mutual Water Company representative must be a 

designee of a Bound Party that has produced an amount equal to or greater than an average of 

one-hundred (100) AFY in the five (5) year period immediately preceding the appointment.  The 

MC, subject to Court oversight, shall be primarily responsible for implementing this Physical 

Solution. 

7.7.2 Assessment to Fund Plan Development and Implementation 

The MC shall adopt an annual budget each year for the purpose of implementing and 

administering this Physical Solution.  Any portion of the budgeted costs not funded by Party 

grants, third party grants, parcel taxes, and benefit assessments will be funded by an assessment 

levied upon those Parties to the Judgment that produce water in quantities greater than De 

Minimis.  The MC, no later than one year after the commencement of the Initial Implementation 
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Phase, shall adopt an annual assessment (“Annual Assessment”), and shall continue to assess and 

collect such Annual Assessment for so long as funds may be required for the implementation of 

the Physical Solution, including the Plan, subject to adjustment by the MC.  Adjustments may be 

required, necessary, and prudent to account for the availability of funds from sources made 

available other than by assessment on the Parties.  For purpose of funding the Physical Solution 

only and not as an admission of proportionate, joint, and several responsibility or of the relative 

quantities of any water rights, the assessment shall be calculated and imposed on each Producer in 

an amount equal to the Producer’s percentage share of total Watershed water production above 

the De Minimis level.  

The MC shall base its Annual Assessment on the five-year average Production of all 

Producers above De Minimis.  The budgeted costs to implement the Plan and the Physical 

Solution shall be apportioned pro rata in an amount equal to each Producer’s percentage share of 

the total Watershed water production in five-year increments.  This means that the initial Annual 

Assessment will be based upon the use in the five years immediately preceding the 

commencement of the Initial Implementation Phase and will continue to be the basis for levying 

assessments during the first five-year period (the “Producer’s Percentage”). Thereafter, the 

Producer’s Percentage shall be recalculated every five years and will be an amount equal to the 

Producer’s average annual percentage share of the total Watershed water production as measured 

over the immediately preceding five-year period.  

The Producers are encouraged to propose measures that will reduce the individual and 

cumulative costs of implementing the Plan and the Physical Solution.  The MC shall develop, 

within six (6) months of its establishment, procedures for Producers to apply for credits as off-

sets against the Annual Assessments for verified in-kind contributions that are approved in 

advance by the MC and implement approved elements of the Plan or actions required by the 

Physical Solution, including but not limited to Arundo, debris, and trash removal.  In addition, the 

MC shall develop procedures for Producers to apply for credits against the assessment for the 
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development of projects that are not required by the Plan or Physical Solution, but are determined 

by the MC to materially advance the achievement of the management objectives of the Plan, 

including participation in the Production Forbearance Program, if the MC determines that such 

participating in the Production Forbearance Program materially advances the management 

objectives of the Plan.  The MC and the Bound Parties shall also make best efforts to secure 

additional grant or third-party funding where available and appropriate, for the purpose of 

implementing the Plan and Physical Solution, and such additional funding shall be used to offset 

the assessment or shall result in a credit against the assessment for individual parties who obtain 

such funding.   

In order to ensure that sufficient funding exists to implement the Adoption Phase, and 

subject to subsequent pro-rata reimbursement derived through Annual Assessments levied upon 

other unnamed Producers, the following Producer parties shall advance funding in excess of their 

Producer’s Percentage as needed to implement the Adoption Phase based on the following 

percentages: 

Party Estimated Share of Advanced Adoption 
Phase Costs12

City 18.940%
Casitas 56.500%13

VRWD 6.795%
MOWD 3.785%
Rancho Matilija Mutual Water Company 2.935%
Wood-Claeyssens Foundation 7.216%
Other/Agriculture 3.828%

The MC shall develop an equitable process by which the funding advanced by these initial 

parties during the Adoption Phase shall be reimbursed or credited against future assessments 

during the Initial Implementation and Subsequent Implementation Phases.  As noted above, 

12 Based on best available information regarding water usage for the past five (5) years, subject to final participation 
of Parties and confirmation. 
13 The percentage share reflected here for Casitas includes all of its surface water diversions and its groundwater 
production.  Portions of the Casitas surface water diversions are ultimately distributed to the City, VRWD, and 
MOWD for municipal purposes.  Casitas, the City, VRWD, and MOWD shall negotiate how to fairly appropriate the 
portion of this percentage that is subsequently distributed by Casitas to the City, VRWD, and MOWD to avoid 
double counting and an inequitable distribution of costs. 
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however, the City shall be solely responsible for the funding of the Foster Park Passage 

Improvement Project and all future monitoring costs attributable thereto. 

In addition, the MC will exercise good faith in considering and supporting reasonable 

efforts of any one or more public agencies who may, in their discretion, wish to use their 

individual powers through existing legal processes to seek to finance some or all of the 

implementation costs through a special parcel tax or a property-based benefit assessment.  The 

Parties acknowledge that under existing law, a special parcel tax is a tax levied against property 

within the Watershed, as authorized under article XIII A of the California Constitution, article 

XIII D, section a(2) of the California Constitution, California Government Code section 37100.5, 

Government Code section 50075 et seq., and any other provision of law authorizing such public 

agency to impose a parcel tax (including, for example, the Mello-Roos Community Facilities Act 

of 1982, Government Code section 53311 et seq.).  Subject to limitations existing in applicable 

law authorizing such parcel tax, a public agency may determine a methodology for allocating the 

costs of Plan implementation to parcels within the watershed, provided that the parcel tax may not 

be based on the assessed value of any parcel.  A parcel tax may not be levied by any public 

agency until that tax is submitted to the electorate and approved by a two-thirds vote. 

The Producers further acknowledge that public agencies may also levy a property-based 

benefit assessment on property within the Watershed.  Assessments are subject to the provisions 

of article XIII D of the California Constitution, and Government Code section 53750 et seq. 

(commonly known as Proposition 218).  Assessments may not exceed the proportional specific 

benefit conferred on any parcel subject to the assessment, and the methodology for allocating 

such specific benefit in a proportionate manner must be supported by a detailed engineer’s report 

prepared by a registered professional engineer certified by the State of California.  Special 

benefits include benefits to parcels that are distinct and separate from general benefits conferred 

to the public at large.  The public agency may not levy an assessment on property unless the 

public agency has first held a notified public hearing and balloting proceeding, and received 



82470.00018\33112613.24 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

Draft - May 17, 2021

- 69 -
  [PROPOSED] STIPULATED PHYSICAL SOLUTION AND JUDGMENT 

ballots in favor of the assessment from properties subject to the assessment representing a 

majority of the total amount of the assessment. 

Following the expiration of the eighteen (18) month Adoption Phase, the ten (10) year 

Initial Implementation Phase, and the first eighteen (18) months of the Subsequent 

Implementation Phase (being a total period of thirteen (13) years), a Producer may make 

application to the MC, and thereafter to the Court, to have the amount of their annual per acre 

foot assessment derived from their Producer’s Percentage reduced by an amount equal to their pro 

rata share of monitoring costs incorporated into their Producer’s Percentage on the grounds that 

the percolating Groundwater they pump is not hydrologically interconnected to the Ventura River 

or its tributaries, if such a determination on hydrological interconnection has not already been 

made by the Court. The Producer making this request bears the burden of proof of demonstrating 

by a preponderance of the evidence that there is no material hydrologic connection between their 

pumping of Groundwater and flow in the Ventura River or its tributaries.  In addition to the time 

periods set forth above, the MC may establish other dates by which a Producer may make an 

application pursuant to this section based on the results of the groundwater-surface water 

modeling effort conducted by the State Board or by one or more of the GSAs.  The reduction is 

applicable to the cost of monitoring only.  The ongoing administrative costs, including legal 

expenses, incurred by the MC are not subject to this provision.  The initial demonstration will be 

made to the MC and reviewable, de novo, by the Court. 

This cost allocation methodology provided herein is the result of a compromise for 

purpose of agreed funding and is not an admission, express or implied, that there is a hydraulic 

interconnection between percolating Groundwater and water flowing within a known and defined 

channel of the Ventura River.  Moreover, by agreeing to this method of cost-allocation for the 

purpose of funding the Physical Solution and the Plan, the Producers are expressly reserving all 

rights, whatever they may be, concerning whether there is a hydrologic interconnection between 

the Ventura River – including subsurface flow in a known and defined channel – and percolating 
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Groundwater.  This reservation includes the Party’s right to oppose further measures not 

expressly authorized by the Physical Solution and Plan on the grounds there is no actual 

hydrologic interconnection between the production of percolating Groundwater and the Ventura 

River and to contest regulatory conditions adopted that are in addition to or in conflict with those 

expressly set forth in the Physical Solution.  

Imposition of the cost allocation methodology provided herein is expressly subject to the 

condition precedent of the Court ordering the imposition of this Physical Solution, inclusive of 

this methodology being binding on all Producers of water from the Watershed in amount greater 

than or equal to five (5) AFY (non De Minimis Producers).  

7.7.3 Powers and Duties 

The MC shall carry out its powers, duties, and responsibilities in an impartial manner 

without favor or prejudice to any Bound Party.  Subject to the continuing supervision and control 

of the Court, the MC shall have and may exercise the following express powers and duties, 

together with any specific power and duties set forth elsewhere in this Physical Solution or 

ordered by the Court: 

7.7.3.1 Selection of the Technical Advisor 

The MC shall select a Technical Advisor with the necessary training, experience, and 

education to provide technical oversight of the implementation and performance of the Plan and 

make recommendations to the MC. 

7.7.3.2 Adoption of Rules and Regulations 

The MC shall prepare and propose for adoption by the Court appropriate rules and 

regulations, including conflict of interest rules for MC members.  The MC shall consider adopting 

as part of its rules and regulations a consensus decision-making approach as currently utilized by 



82470.00018\33112613.24 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

Draft - May 17, 2021

- 71 -
  [PROPOSED] STIPULATED PHYSICAL SOLUTION AND JUDGMENT 

the Upper Ventura River GSA, with consensus decision-making to be prioritized and with the 

voting methods described in Section 7.7.3.4 below to be used only when consensus cannot be 

obtained.  All MC rules and regulations, and any amendments to the MC rules and regulations, 

shall be consistent with this Physical Solution and are subject to approval by the Court, for good 

cause shown, after notice to and consideration of the objections of any Bound Party.  Before 

proposing rules and regulations, or amendments thereto, for adoption by the Court, the MC shall 

hold a public hearing.  At least thirty (30) days prior to the date of the hearing, the MC shall send 

to all Bound Parties electronic notice of the hearing and a copy of the proposed rules and 

regulations or amendments thereto. 

7.7.3.3 Consideration and Adoption of the Plan and Amendments to 

the Plan 

The MC shall consider and adopt the Plan, as well as any amendments to the Plan.  The 

Plan will be frequently modified by adaptive management and accumulated changes will result in 

Plan amendments as approved by the MC. 

7.7.3.4 Voting Requirements 

In accordance with rules and regulations for voting to be adopted by the MC as described 

in Section 7.7.3.2, the MC will prioritize consensus decision making.  The majority voting 

requirements described herein shall only apply when consensus cannot be obtained.  In such 

situations, decisions of the MC shall be by majority vote as described herein.  For all such 

decisions made the MC, the City and Casitas representatives shall have two votes each, and the 

MOWD, VRWD, and the Agricultural/Agricultural Mutual Water Company Group 

representatives shall have one vote each.  All such decisions of the MC shall be by simple 

majority of its voting members provided that, to be valid and binding, the specific decisions of the 

MC set forth in Sections 7.7.3.4.1, 7.7.3.4.2, and 7.7.3.4.3 must be ratified by either of the 

following methods: (i) 75% of the votes cast by the Bound Parties with greater than one hundred 

(100) AFY annual average water production during the five years immediately preceding the vote 
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(notwithstanding that a Bound Party may have no designee on the MC) or (ii) a volume vote of 

80% of the votes cast by the Bound Parties based upon the cumulative production of water in the 

Watershed that occurred in the five years immediately preceding the vote.  A decision of the MC 

meeting the requirements of Sections 7.7.3.4.1, 7.7.3.4.2, or 7.7.3.4.3 shall be ratified if it 

receives support using either of the methods described above, regardless of the support obtained 

using the other method.  The vote will be conducted by written ballot pursuant to rules and 

regulations promulgated by the MC.  For the avoidance of doubt, the presence of the four non-

voting ex officio members shall not be counted for purposes of determining whether a quorum 

exists for MC meetings and actions taken.  

7.7.3.4.1 Execution of Agreements  

Agreements of more than five (5) years in duration or for which the total value of services 

provided thereunder will exceed $500,000 unless approved pursuant to Section 7.7.3.4.2 below. 

7.7.3.4.2 Approval of Proposed Modifications to the 

Implementation Measures Set forth in the Physical Solution 

Proposed modifications to the Implementation measures set forth in this Physical Solution 

and the Plan that: (i) are reasonably likely to result in an increased cost that is subject to recovery 

from the Bound Parties through an Annual Assessment in an amount greater than five hundred 

thousand dollars ($500,000) over the duration of the respective Phase or one million dollars 

($1,000,000) through all Phases or (ii) the abandonment or discontinuance of any mandatory 

element set forth in the Physical Solution and the Plan. 

7.7.3.4.3 Increases in Annual Assessments within a Phase 

An increase in the cumulative Annual Assessment within a Phase, not previously 

approved pursuant to Sections 7.7.3.4.1 or 7.7.3.4.2 above, in an amount greater than twenty 

percent (20%) over the prior year. 
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7.7.3.5 Employment of Experts and Agents 

In addition to the Technical Advisor, the MC may employ, contract with, or otherwise 

engage such administrative personnel, engineering, biological (fishery), legal, accounting, or 

other specialty services, and consulting assistants as appropriate to carry out the terms of this 

Physical Solution. 

7.7.3.6 Notice List 

The MC shall maintain a current list of Bound Parties to receive notice.  Each Bound 

Party shall have an affirmative obligation to provide the MC with their current contact 

information.  Any Person may be added to the MC’s notice list by electronic written request.  

Whenever any parcel of property that is subject to this Judgement is transferred, the grantor of the 

property shall notify the grantee of the existence of this Physical Solution, and the grantee shall 

provide the MC with its current contact information. 

7.7.3.7 Annual Budget 

The MC shall prepare a proposed administrative budget for each year covering all of its 

operations, including, without limitation, costs of the Technical Advisor and other needed 

consultants and personnel.  The MC shall hold a public hearing regarding the proposed 

administrative budget and adopt an administrative budget.  Following the adoption of the budget, 

the MC may make expenditures within budgeted items in the exercise of power herein granted, as 

a matter of course. 

7.7.3.8 Unauthorized Actions 

The MC shall bring such action or motion as is necessary to enjoin any conduct prohibited 

by this Physical Solution. 
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7.7.3.9 Meetings and Records 

Although the MC is not a separate public agency, the MC shall generally provide notice of 

and conduct all meetings and hearings in a manner consistent with the standards and timetables 

set forth in the Ralph M. Brown Act, Government Code sections 54950 et seq., unless otherwise 

required by the MC’s rules and regulations.  The MC shall establish its own website and make its 

files and records available thereon. 

7.7.3.10 Coordination with Groundwater Sustainability Agencies 

As set forth above, the MC shall coordinate with all active and any potential GSAs 

governing the Basins.  In accordance with Code of Civil Procedure section 830(b)(4), this 

Physical Solution, and the MC’s activities, shall be consistent with the requirements of SGMA. 

7.7.3.11 Consultation. 

Prior to adopting the Plan, or any amendments to the Plan, and before making material 

modifications to the implementation of the Plan (“Change”), the MC shall consult with the State 

Board and the Department on the Changes as follows (“Consultation”): 

7.7.3.11.1 Process. 

To acknowledge the advisory role of the State Board and the Department, the MC shall 

provide written notice to the State Board and the Department of the proposed Change.  The State 

Board and the Department shall then have thirty (30) days within which to provide written 

comments on the proposed Change. The MC shall review and consider the comments provided, 

adjust the content of the Change as appropriate, and make a final determination on the Change 

thereafter.  Should the State Board or the Department disagree with the final content of the 

Change, the MC shall call a meeting so the MC can consult with the State Board and the 

Department. 
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7.7.3.11.2 Emergency. 

Should the MC determine that any Change needs to be taken on an emergency basis, it can 

make a finding of such condition prior to proceeding with the Change, and undertake a 

Consultation after the Change is adopted. 

Should the State Board or the Department determine that it is necessary to take action on 

the Ventura River in order to prevent or remedy an emergency situation, the State Board or the 

Department can make a finding that such emergency conditions exist and may petition the Court 

by ex parte application to take emergency actions to directly deal with the emergency on a 

temporary basis.  The State Board or the Department shall promptly notify the Parties in writing 

within twenty-four (24) hours of reaching a determination that an emergency condition exists.  

The notification shall include the justification for the requested emergency action and supporting 

documentation, including the expected duration of the emergency.  

7.7.4 Technical Advisor  

The Technical Advisor shall be appointed by the MC and shall report to the MC and the 

Court.  The Technical Advisor shall have the following duties. 

7.7.4.1 Monitoring Condition of the O. mykiss Population 

Monitor the status of the O. mykiss population and their habitat using the criteria 

established in accordance with the Plan. 

7.7.4.2 Monitoring Implementation of Required Management 

Measures  

Monitor the implementation of the Plan. 
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7.7.4.3 Measuring Devices 

Propose to the MC the installation of any additional measuring devices to monitor the 

condition of the O. mykiss population, water quality, instream flows and water surface elevations, 

or to measure water Production in the Watershed. 

7.7.4.4 Production Reports; Current Production Baseline 

Require each Producer of water from the Watershed, other than De Minimis Producers, 

and every Bound Party that claims a right to Produce water within the Ventura River Watershed, 

inclusive of surface water, subterranean streams flowing in known and definite channels, and 

percolating Groundwater from the Basins in a quantity equal to or greater than five (5) AFY to 

file an annual Production Report with the MC, in a form, to be developed and promulgated by 

the Technical Advisor, in consultation with the GSAs, consistent with Water Code section 4999 

et seq. disclosing water use over a minimum period of ten (10) years prior to the Production 

Report.  Production Reports will be filed under penalty of perjury and will be conclusive proof of 

the maximum quantity of water applied for beneficial use by the party under any claim of right in 

any future evidentiary proceeding.  The failure to file a Production Report shall be considered 

non-use for that Producer/Bound Party for any such year consistent with Water Code section 

5004.  The timing and form of filing Production Reports shall be coordinated with the GSAs in 

the Watershed to avoid duplication.    

Require De Minimis Producers to file an annual report under penalty of perjury pursuant 

to Section 7.7.4.6 below sufficient to demonstrate that they qualify as De Minimis Producers.  De 

Minimis Producers may also elect to file annual Production Reports with the MC to document 

their historical water Production.   

Require Non-Producers owning inactive Production wells to file with the MC evidence of 

their inactive Production well status on a form to be developed and promulgated by the Technical 

Advisor.  Non-Producers claiming an unexercised right to Produce water from the Watershed 
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may also elect to provide the MC with evidence of such a claim.  In evaluating notices of New 

Production, the MC shall consider such prior claims filed with the MC. 

The Technical Advisor shall also pursue State Board designation in accordance with 

Water Code section 5009 such that Producers must only file Production Reports with the MC.  In 

addition, the Technical Advisor shall prepare an annual inventory of all water Production in the 

Watershed using Production Reports and other reports submitted pursuant to the Physical 

Solution, and/or previous reports to the State Board, DWR, Ojai GMA, or otherwise pursuant to 

Water Code section 5009, including an estimate of the quantity of water Produced by De Minimis

Producers and a summary of reports by Non-Producers.  This inventory shall be updated annually 

and included within the Annual Report.  The Technical Advisor shall also analyze this inventory 

on annual basis and provide notice to the MC if there are any material increases in Production by 

any Producer. 

7.7.4.5 New Production 

Any Bound Party or Non-Producer seeking to commence New Production from the 

Watershed, and before seeking a Production-related (e.g., new well or appropriative water right) 

permit from any applicable local or state authority, shall give notice to the Technical Advisor of 

the proposed New Production on a form to be developed and promulgated by the Technical 

Advisor.  Upon recommendation from the Technical Advisor, the MC shall evaluate whether the 

commencement of proposed New Production unreasonably interferes with the Physical Solution, 

complies with the reasonable and beneficial use mandates of Article X, section 2 of the California 

Constitution, and is protective of the public trust.  The MC may impose reasonable mitigation or 

other requirements on the proposed New Production to ensure that it is consistent with the 

Physical Solution, the reasonable and beneficial use mandates of Article X, section 2 of the 

California Constitution, and protective of the public trust.  Any decision of the MC regarding the 

New Production is subject to judicial review pursuant to the Court’s continuing jurisdiction 

pursuant to Section 7.7.6 below.  
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  [PROPOSED] STIPULATED PHYSICAL SOLUTION AND JUDGMENT 

7.7.4.6 De Minimis Producer 

A De Minimis Producer shall be defined as any existing and New Production that is 

limited to less than five (5) AFY.  To qualify as a De Minimis Producer, a Producer shall file an 

annual De Minimis production report with the MC, in a form consistent with Water Code section 

4999 et seq., under penalty of perjury.  The Technical Advisor shall develop and promulgate 

simple forms and procedures for De Minimis production reports, in consultation with the GSAs.   

7.7.4.7 Diversion of Flow 

No Bound Party shall undertake or cause construction within the Watershed that will 

materially reduce the amount of storm flows that would otherwise enter the Watershed, or 

adversely affect the Baseline Conditions identified in the Plan and Section 7.2 of this Physical 

Solution, without prior notification to and evaluation for consistency with the Physical Solution, 

with reasonable and beneficial use requirements, and protection of the public trust by the 

Technical Advisor.  The Technical Advisor may predetermine types of infiltration projects that 

are consistent with the goals of this Physical Solution. 

7.7.4.8 Data, Estimates, and Procedures 

The Technical Advisor shall rely on and use the best available science, records and data to 

support the implementation of this Physical Solution.  Where actual records or data are not 

available, the Technical Advisor shall rely on and use sound scientific and engineering estimates.  

The Technical Advisor may use preliminary records of measurements, and, if revisions are 

subsequently made, may reflect such revisions in subsequent accounting. 

7.7.4.9 Status Reports 

7.7.4.9.1 Contents of the Annual Report 

The Technical Advisor shall prepare a report annually (“Annual Report”) that includes 

information on the activities of the MC and information sufficient to document the status of the 

O. mykiss population, as set forth in this Physical Solution.  The Annual Report shall include at 




